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Further,correctly identified defects is was noirrelevant. as there proof
defects,Figliolioffered that Karen the evidenceherself discovered actual

of acuity.the actual does not to show Thedefects tend her mental trial
defendant,court must prejudicialhave found the evidence was to sincethe

grantedit the to precludedefendant’s initial motion its introduction at
trial; therefore, we hold that allowing plaintiffsthe to introduce the
evidence of defects anthese was ofexercise discretion.unsustainable

We remand this case for a new trial on Inonly.the issue of damages
so,doing discoverywe note that is closed. The of Clarketestimony relative
supplemental report retrial,to his must be as it wasexcluded from the not

by discoverythedisclosed deadline. We also note that issue of thethe CPA
adjudicatedclaim has appealed.been and was not As CPA claim andthe

the compensatory issue,enhanced claimdamages are no atlonger the
testimony of Kris Larsenexpert will not be admissible at the retrial.

andReversed remanded.

Broderick, C.J., Galway, JJ.,and Nadeau and concurred.
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(Brian Graf,R. senior assistantKelly Ayotte, attorney general. .A-
on and for the State.attorney general, orally),the brief

defender, Concord, onRothstein, chief of thedeputy appellateDavid M.
and.orally, for the defendant.brief

Galway, defendant, afterRogan,The was convicted aChristopherJ.
J.)(Hollman, aggravatedin on one count ofSuperiortrial Courtjury

2001) (amended(1996assault, 632-A:2 & Supp.sexual see RSAfelonious
2003). that the trial court erred when it allowed theappeal, arguesOn he

an interview of the victim. We affirm.play audiotapedtoState
onsupports following facts. The defendant was indictedThe record the

assaultsallegingof felonious sexual assaultpattern aggravatedfour counts
victim, at thewho was thirteen time.againstcommitted the

Miller,trial, investigatorDeputy Belknap County Sheriff Denise anAt
case, on as to how sheto the testified direct examinationassigned

case,in this of and testifiedtype specificallyconducts interviewsgenerally
interview of the victim onvideotapedher andregarding audiotaped

12, 2002, lasted two hours. She describedapproximatelyNovember which
ofdiscussing aspectswhen certain therespondedhow the victim
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investigation, and explained victim,that during her of sheinterview the
was to obtainable details about the events.

On cross-examination Miller, counsel,of Deputy defense ausing
interview,transcript of the questioned regardingher thoroughnessher

and about whether she coerced the victim’s answers. thisFollowing cross-
examination, the requestedState permission playto the audiotape. The

arguedState that the entire audiotape to be played juryneeded the toto
rebut the inference duringcreated Deputy Miller’s cross-examination that
the victim’s incriminating statements suggested by Deputywere Miller.
Defense counsel argued, hand,on the other tapethat the should not be
played for the jury, because she used a transcript and not the totape
impeach Deputy Miller, and because of herthe focus cross-examination
was to show that the investigation was incomplete and flawed. After

tolistening most of tape,the the court it to played,allowed be but first
a juryissued instruction limiting admissibilityits to “evidence bearing

upon issues ofthe Denise credibilityMiller’s testimonyin her at trial and
of whether her investigation was fair and impartial.”

At case,the close of the State’s the trial court dismissed three of the
charges; jurythe convicted the defendant on the remaining charge. On

theappeal, defendant contends that defense counsel “opendid not the
bydoor” creating a misleading impression interview;regarding the and

did,ifeven she the admission of tapethe entire was an “unfairly
prejudicial remedy.”

“Opening the door” is a conclusory Crosman,term. State v. 125
(1984).527,N.H. 530 Once associated strictlymore with the doctrine of

curative admissibility, it is now more broadly applied to situations whichin
a misleading advantage may be countered with previously orsuppressed
otherwise inadmissible evidence. See id. at The “opening530-31. the door”

appliesdoctrine when one party introduces providesevidence that a
justification beyond mere relevance for opponent’san introduction of

that may notevidence otherwise Morrill,be State v.admissible. 151 N.H.
(2004).331, 333 The initial evidence must have reasonably created a

misimpression or misled the way.fact-finder in some Id. This rule allows
opposingthe party placeto potentially misleading evidence in its proper

context. Id.
The ofadmissibility evidence is generally the trialwithin court’s sound

Ellsworth,discretion. (2004).State v. 152, 159151 N.H. Because the trial
court inis the positionbest to gauge prejudicialthe impact particularof
testimony, we will not upset the trial court’s ruling it is anunless
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Carlson, 52,146 N.H. 56v.of See Stateexercise discretion.unsustainable
(2001)295,Lambert, (explaining296(2001); 147 N.H.v.Statecf.

standard). trialthat theTo showexercise of discretionunsustainable
unsustainable, thedefendant bearsis theof discretioncourt’s exercise

to theclearly,was unreasonablethat decisionestablishingof theburden
57; 147 N.H. at 296.Carlson, at Lambert146 N.H.of his case.prejudice cf.

ofcross-examination, placed integritycounsel theHere, defenseduring
andseveral questionsat issue withinvestigationDeputy Miller’s

comments, as:such

...that wasyour victim]mindQ: you you’ve up [themadeSo —
met her?you everlying to Detective Simmons before

anything?----to sayto coerce herQ: you goingWere

yourwassomething,to whatsayif she didn’t wantQ: And
intention?

now,knowleast we think weAll And we know—atQ: right.
interview, that itto in thatgot sayheryoubecause of what

accident____thestarted after

“were relevantaudiotapeon thethat the statementsThe State contends
the cross-throughthe defensebyinference createdto rebut the

unfair and thatwasinvestigationMiller that herDeputyexamination of
agree.incriminating statements.” Weto makeshe had coerced the victim

jury regardingpresenceof the of thehearinga outThe trial court held
arguedcounselwhich defensetape, duringto therequest playthe State’s

suggesttoof Miller wásDeputycross-examinationthat focus ofthe the
counteredThe Stateincomplete and flawed.investigation wasthat her

putnature of the interviewsayto the“tryingcounsel wasthat defense
givetotheessentially prompted [victim]mouth andin the [victim’s]words

that she hadfact, ultimately admittedIn counseldefenseresponses.”
the interview.duringthat coercion had occurredsuggestedindeed

thatrecord, the trial courtagreewe withthereviewingAfter
thethe issue thatonlynot raisedcross-examinationdefense counsel’s

victim’s]that “[thebut alsoincomplete,was flawed andinvestigation
thethatinvestigator,”theunfairly byinfluencedstatements were

aused“unfair,” investigatorand that theessentiallywasinterview
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concludeAccordingly, wevictim.theprompttotechnique”“persuasional
misleadingcreating athe risk oftakenhavingthat defense counsel —

531, the fact-findermisleadingor ofCrosman, at125 N.H.seeadvantage,
to thethe door”Morrill, “openedat151 N.H.seeway,in some 333—

such, theAsmisimpression.thethat would rebutof evidenceadmission
context.”properin itsevidencemisleadingpotentially“place[d] [the]State

Id.

forevidenceappropriatewas thetapetheconsider whetherWe next
defensebycreatedmight have beenthatmisimpressionrebutting any

shed littletapethat “theispositionthe defendant’sThe crux ofcounsel.
onshe admittedinvestigation, becauseof Miller’son thelight adequacy
onbasedinvestigationfurtheranynot dothat she didcross-examination

argumentThe defendant’sresponses.”or inconsistentvaguevictim’s][the
on thelightto “shednot servehowever, tapethe didis, Playingmisplaced.

to allow therather, waspurposeitsinvestigation”;of Miller’sadequacy
thetapethe rebuttedonthe informationto assess whetherjury

werevictim’s answersthat thedefense counselbycreatedmisimpression
thatassessmentthe trial court’sagree withMiller. Weby Deputycoerced

in of whethertermshappenedof whatthe “best evidencetapesthe were
that it wasnot,” positionor and with the State’sfair[was]the interview

factors such asimportanttojuryto thetape exposeto thenecessary play
suchbecausepauses,of andpresentation questionsandtone of voice
wasof therein its assessment whetherjurythefactors could assist

coercion.
entiretyin its wastapetheplayingwhetherFinally, we consider

probativeitsoutweighedthat greatlyin a manner“unfairly prejudicial”
andlong”was “sotapethat because theposition isThe defendant’svalue.

jurytestimony... thevictim’s][theso resonated with“its contentbecause
responds that thistruth.” The Stateit for itslikely to have consideredwas

argueddefense counselbelow becauseproperly preservedwas notissue
admitted, andshould have beentape,rather than thetranscript,that the

beentapeof the should haveportionthat aargued onlyspecificallynever
if wasthat the issuearguesfurtherjury.the The Statebyheard

entireto admit thethe trial court’s discretionit was withinpreserved,
lengthy recordedin we have allowedcases whichaudiotape, citing several

(1998)Dewitt, 24See, 143 N.H.e.g., State v.to admitted.testimony be
Evenvideotape).decision to admit entire two-hourtrial court’s(upholding

the trial court’sconcur withwe wouldproperly preserved,if the issue were
(2001).184, 189147See, of Hooksett,v. Town N.H.ruling. e.g., Handley
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Dean,In State v. prosecutrix’swe held that a entire statement was
properly admitted to show that the statement as a whole was consistent
with her testimony, and that any inconsistencies were insignificant. State

Dean, (1987).744, 750v. 129 N.H. Similarly, Morales,in v.State where the
defendant attemptedhad to impeach the victim’s testimony by referencing
portions of statement,the victim’s prior we affirmed the trial court’s
decision to allow the entire statement of Morales,the victim. State v. 136

(1993).616,N.H. 620 weSignificantly, stated: “In affirming the trial
decision,court’s we do not topurport establish a seper mandatingrule the

admission of a priorwitness’s entire statement after the witness has been
impeached through reference to portions of the Rather,statement.
questions concerning portions... of those statements allowed to

witness,rehabilitate an impeached are matters within the sound discretion
of the trial court.” Id.

Here, similar to the situations in Morales,both Dean and defense
counsel impeached Deputy byMiller referencing portions of her interview.
Playing the audiotape directly pertained to that interview and to the
purpose for which the State wanted it introduced —to rehabilitate any
misimpression by defense counsel that the Moreover,victim was coerced.
playing the entire tape appropriatewas counsel,because defense in her

toattempt create impression that thethe interview was inappropriate,
extensively referenced the transcript Thus,of the interview. we conclude
that the entire tape significanthad probative value.

We next consider whether the admission of the tapeentire was
prejudicial. We have previously found a defendant’s claim of prejudice
regarding unfounded,admitted evidence inespecially light of the trial

Dean,court’s limiting instruction. 129 N.H. at 750. We have also stated
that distinguishing usingbetween evidence for credibility purposes, as
opposed to substantive purposes, arequires careful inexplanation the
limiting Fischer, (1999).instruction. State v. 311, 317143 N.H.

Here, Fischer’s requirement of a explanation“careful in limitingthe
instruction” was met the judge clearlywhen and unequivocally issued the
following jury instructions:

gentlemen,Ladies and areyou going to hear now an audiotape
victim]____of Deputy Sheriff Denise Miller’s interview with [the

The tape, evidence,which has been admitted into is not admitted
proofas of the truth of the statements contained in tapethe but

as bearing uponevidence the credibility of certain statements
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at trial and as evidencetestimonyin herMillerbymade Denise
byinvestigationthe conductedof whetherbearing upon the issue

impartial.fair andDenise Miller was
for ahas evidencewords, been intotapeIn other this admitted
tapeof thisnot to theYou are consider contentpurpose.limited

therein, onlycontained butthe the statementsof truth ofproofas
credibilityMiller’sthe issues of Deniseuponbearingas evidence

fairwasinvestigationof herin at trial and whethertestimonyher
impartial.and

undulynotthe entire wasThus, tapethe admission ofwe conclude that
Smith, 149 N.H.750; State v.Dean, N.H. at see alsoSee 129prejudicial.

(2003) to the instructionsjuries follow693, (stating presumed697 that are
court).of the

of provingcarried hishas not burdenconclude that the defendantWe
his case.prejudiceto the ofruling was unreasonablethat the trial court’s

therefore, courthold, that the trial actedCarlson, 146 at 57.See N.H. We
ofthe the entireadmitting into evidencebywithin its discretion contents

interview with the victim.Deputyof Miller’stape

Affirmed.

Duggan,Nadeau, JJ.,and concurred.Dalianis
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