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or the applying regulations“[W]hether not Town is that run tocounter the
statutes,applicable is an of only analyzedissue law that can be and

determined attemptedafter the Town has to apply regulations. Anysuch
advisoryorder on the issues raised would constitute an opinion which this

mayCourt give.”not We find no error.

in part; reversed in andpart;Affirmed
remanded.

DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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Gainor, Amherst, fororally, plaintiff.brief and thebyEdward ofM.

(ToddPeter, P.L.L.C., onHathawayof ManchesterStarr &Wadleigh,
Industries,Pike Inc.orally), for defendantthe brief and

Perez, SuperiorGalway, appealsJuan the Court’splaintiff,J. The
J.) Pike(McGuire, defendantnegligence againstof his claimdismissal

(Pike) by ofIndustries, that was barred the statutegroundInc. on the it
limitations. We affirm.

25, 2000, in theAugustOnfollowingThe record the facts.supports
furniture onto aloadingthe wasemployment, plaintiffcourse of his

loading thein Newton. Whiledelivery truck on West Main Street
his into afurniture, his ankle when foot sankplaintiff allegedly injuredthe

19,Augustoredge highway.of on the of the On aboutpatch pavementsoft
of2003, against the State Newbrought negligence claimsplaintiffthe

ofHampshire Departmentthe of the NewHampshire, Commissioner
of TransportationTransportation, Hampshire Departmentand the New

of(DOT), of defendant Stateinjury by“was caused the failurealleging his
servants, of thethrough employeesthe andHampshire, agents,New

careTransportation properof to exercise due andDepartment
of theedgein the area at theworkmanship paving patchingthe and of

road.”
a3, 2004, to add Pikeplaintiff partyOn the moved asSeptember

defendant, held a“[discovery has revealed that Pike Industriesalleging
in androadway question,state for maintenance of thesubcontract with the

inroadway particularthe condition of the andmaytherefore be liable for
The thisgrantedthe of Plaintiff’s trial courtpaving injury.”the at time the

23,2004.Septembermotion on
2004,1, tothe State and DOT movedBy motion dated November

later, a motion toplaintiff’sthe claims. One month Pike fileddismiss
grounds. Byon of orderplaintiff’sdismiss the claim statute limitations

30, 2004, plaintiff’sthe trial court dismissed the claimsdated December
then the trial court’s decisionagainst plaintiff appealedall defendants. The

of plaintiff’sthis the trial court’s dismissal theto court. We affirmed
28, WebyState DOT order dated June 2005. nowagainstclaims the and

hisplaintiff’s of the trial court’s dismissal of claimappealaddress the
Pike.against

in motion isconsidering“The of review a to dismiss whetherstandard
ofreasonably susceptibleare a constructionplaintiff’s] allegationsthe

Assoc.,Ins. 151GuarantyBenson v. N.H.permit recovery.”that would
(2004).590, allegedwe truth the facts asAlthough594 assume the ofN.H.

in theplaintiff’sin the and construe all reasonable inferencespleadings
grantingthe of theplaintiff, upholdto the we willlight most favorable
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to ifmotion dismiss the facts do not constitute apled basis for relief.legal
Id.

appeal, plaintiffOn the byasserts his claim was not barred the three-
(1)year statute of limitations indiscovery exceptionbecause: the rule RSA

(2)508:4, I, applies; and his initial a party bywrit named Pike as its
servants,reference to the “agents, and of the State.employees” We

disagree.

508:4, actions,toPursuant RSA “all personal except actions for
libel,or may onlyslander be 3 actbrought yearswithin of the or omission

complained discovery 508:4,of” unless the rule exception applies. RSA I
(1997).The statute of limitations constitutes an affirmative defense. Glines

Bruk, (1995).180, 181 However,v. 140N.H. once the defendant establishes
that ofthe cause action was brought yearsnot within three of the alleged
act, the proveburden shifts to the to raiseplaintiff applicabilityand the of

discovery exception.the rule Id.

the discovery limitations,Under rule toexception the statute of
when the andinjury relationshipits causal to act orthe omission were not

reasonablydiscovered and could not have been discovered at the time of
omission,the act or the period only beginslimitations runto when “the

discovers,plaintiff or in the exercise of reasonable diligence should have
discovered, the injury and its causal relationship to the act or omission
complained Big League Indus., 480,of.” Entm’t v. Brox 149 N.H. 485
(2003); 508:4,RSA two-pronged that,I. This requiresrule before the

run,statute of beginlimitations will plaintiffto the must know or
reasonably should have known that has injuredhe been that his injuryand
was proximately by Thus,caused conduct of the defendant. Id. the
discovery exceptionrule not applydoes unless didplaintiffthe not
discover, reasonably discovered,and could not have allegedeither the
injury or its allegedcausal connection the negligentto act.

The ofprimary purpose the ofstatute limitations is to “ensure timely
tonotice an partyadverse and to eliminate orstale fraudulent claims.”

(citations omitted).Eastman, 631, (2003)Donnelly v. 149 N.H. 634 “The
statute of limitations aestablishes deadline after which the maydefendant
legitimately mind;have peace of it recognizesalso that after a certain
period of it requiretime is unfair to the defendant to toattempt piece

omitted).together his an (quotationsdefense to old claim.” Id.
Here, party disputes plaintiffneither that the was aware of the injury

25,when it occurred Auguston parties2000. Nor do the dispute that the
plaintiff was aware of the plaintiff’scausal connection between injurythe

Rather,and the alleged negligent paving. plaintiff arguesthe that when
(1)occurred,injurythe could reasonablyhe not have known: that the State
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(2)highway;of the and thepaving portionsubcontracted out the of that
completeto those services. Theidentity companyof the subcontracted

only through discovery,obtainableplaintiff asserts this information was
was, therefore, until thattolled he learnedand the statute of limitations

ofportion highway.Pike to that thepavethe State had subcontracted with
disagree.We

discoverythe rule where thepreviously applyWe have declined to
dock,injured loadinga defectiveplaintiff-employee, allegedly bywho was

or installer of thefailed to include in his lawsuit either the manufacturer
identities, throughalleged equipment learningdefective until of their

Glines,run. 140after the statute of limitations haddiscovery, three-year
Glines, plaintiffat 181-82.In reasoned that the knew of both theN.H. we

linkinjury and “the fact that there was some causal to the defective
dock,” discovery uponto rule based theloading applyand we declined the

identity of the manufacturerplaintiff-employee’s investigatefailure to the
or of Id. 182.machinery.installer the at

Here, plaintiff injurythe knew of and its causal connection to thehis
Inalleged negligent injury dismissingwhen the occurred. thepaving

Pike, thatplaintiff’s against correctlyclaim the trial court reasoned the
investigate identify actuallyfailure to and the subcontractor whoplaintiff’s

applied pavement highway applicationthe to the not warrant the ofdoes
Glines, indiscoverythe Similar the in the thisplaintiff plaintiffrule. to

to a thepossible wrong-doer”case should have known include “as
Glines,actually paved portion highway.subcontractor who that of the See

140N.H. at 182.
The State is an it is not to aentity, expect plaintiff,and unreasonable

circumstances, anticipate investigationunder these to that some will be
required to identity person entity actuallyascertain the of the or that
paved the road. Just as the in was toplaintiff expected investigateGlines

machine,identitythe of the distributor and installer of the defective the
inplaintiff expectedthis case was to with reasonableinvestigate, diligence,

and, so,complete paving,whether the State hired a subcontractor to the if
identitythe of that subcontractor. Were to toplaintiffswe allow avoid

investigating all to a claimparties by filing waitinga and then tolawsuit
identify potential responsible parties during lengthy discoveryother the

itprocess, primary purposeswould circumvent the of the statute of
timelylimitations —to ensure notice to the defendant and eliminate stale

149Donnelly,claims. See N.H. at 634.We decline to do so.
Smith,Relying (1974),on v. 114 inDupuis plaintiff argues,N.H. 625 the

alternative, writ,the that his initial by naming throughthe State its
servants,“agents, and satisfied the statute of limitations. Heemployees,”
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subsequent simply clarify previousthat his amendment was “to theasserts
writ,to in the once their identitieswrongdoers originalwho were alluded

disagree.became known.” We
resultingIn for from aDwpuis, damages injuriesan action to recover

Inc.,against Properties,filed suit Smith d.b.a.gas explosion, plaintiffthe
prior expirationR.H. Smith to the of the statute of limitations.Company

H.Ralph114 at 626-27.The intended defendant was SmithDupuis, N.H.
and its trade name was the same as the named defendant’sCorporation,

name. Id. at 627. Both the named defendant and the intended defendant
ofinceptionhad utilized a similar name at various times since the each

entity,, agent processand the clerk and the for service of for both
speaking agentthe same Id. After with the forcorporations person.was

assumed,of intended defendant’s owner as of the dateprocess,service the
company object plaintiff’sof service of that his was the real of theprocess,

Subsequently, expired,suit. Id. after the statute of limitations had the
defendant, and movedplaintiff wrong partylearned that he had named the

to name the intended defendant.to amend both his writ and his declaration
Id. at 626.The the trial court’s denial of hisplaintiff subsequently appealed
motions to amend. Id. at 627.

case, recognizedIn the dismissal of the we that ourreversing plaintiff’s
of the addition of a inpolicy liberally allowing permits partyamendments

misnomer, of amisdescription properlythe case of which involves the
served whereas it does not the addition of anparty, generally permit
entirely identity, wrongnew in cases mistaken where theparty involving

court. Id. at 628. reasoned thatparty broughthad been before the We the
of in a of is to the“improve descriptioneffect amendment case misnomer

notified,”dulyof whereas in a case ofparty alreadythe who has been
Thus, inidentity, entirelymistaken an new is introduced. Id.party

we the trial court’s denial of the motions toDupuis, plaintiff’sreversed
amend, that the association of the intendedreasoning plaintiff’s

wrongdefendant’s trade name with the defendant manifested his intent to
crucial factsue the intended defendant. Id. at 629. We concluded that the

actual topriorwas that the intended defendant received notice of the suit
Id.expirationthe of the statute of limitations.

reliance Unlikepersuaded by plaintiff’s upon Dupuis.We are not the
identity.not a of misnomer or mistaken Nor is it aDupuis, this is case

of of limitations.prior expirationcase of service made to the the statute
Here, Pike, subcontractor,or as aplaintiff anythe failed to name other

Furthermore,in unlike the defendant inparty-defendant his claim.
prioractual notice of this suit to theDupuis, pendingPike did not receive

receiptof of limitations. While actual of notice willexpiration the statute
114delivery, Dupuis,in the manner of see N.H. atcure technical defects
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Thus,630, in unlike the situation inno such notice occurred this instance.
ofDupuis, allowing plaintiff’sthe amendment after the statute limitations

in prejudicehad this case would Pike.expired

Moreover, generalized “agents,other than the inclusion of servants
State,” arguesor of the which the includesemployees plaintiff

Pike,subcontractors such as failed to Pikespecifically identifythe plaintiff
a of no andprecedent, plaintiff providesas defendant. We are aware the us

none, to support plaintiff’s generalizedwith the contention that a assertion
potential enoughof a class of defendants is to asspecific qualify a named

party by subsequentthat can be “clarified” amendment theafter
expiration positionof the statute of limitations. This is untenable and

potentially plaintiffs applicablewould allow to circumvent the statute of
by generalizedlimitations a of inincorporating broad class defendants the

writ,original subsequently “amending” “clarity”and the forwrit after the
statute of limitations had run.

Accordingly, controllingwe conclude Glines is affirm the trialand
plaintiff’s against untimely.court’s dismissal of the Pike asclaim

Affirmed.

Broderick, C.J., Nadeau, Duggan, JJ.,and Dalianis and concurred.
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