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conclusion,In grantof our hold that the trial oflight we court’s
We, therefore,summary judgment to the town was error. not addressneed

Hydro’s remainingDalton three arguments.

Reversed and remanded.

DugganBroderick, C.J., Galway,Nadeau, JJ.,and and concurred.
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MEMORANDUM OPINION

Duggan, defendant, Gubitosi,J. The Steven filed emergencyan motion
capias J.).to void a by (Smukler,issued the Superior Court We issued

orders,several opinionand write this to explain them.

28, 2005,On October we an opinionreleased affirming the defendant’s
1(a) 2005).conviction for 633:3-a,one count of stalking. See RSA (Supp.
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followingsua the order:spontethe court issuedday, superiorThat same
conviction,defendant’sday having affirmed thesupreme court this“The

tocapiasa isAccordingly,noappeal longer appropriate.ispendingbail
Belknapto thetransportedbe andapprehendedThe is toissue. defendant

his sentence.”of Corrections to commenceCounty House
of31,2005, Capiasa to WritStaythe defendant filed MotionOn October

onHampshirein that he was out of Newsuperior allegedcourt. Hethe
7, argued2005. Heto return on Novemberbusiness and was scheduled

isover his case until a mandatesupreme jurisdictionthe court retainsthat
theday, superiorto 24. That samepursuant Supreme Court Ruleissued

the motion.court denied
2,2005, an Motion to VoidEmergencythe defendant filedOn November

{Duggan,a courtday, single justicein court. That of thisthis sameCapias
J.) 28,order, the 2005 order ofopinion, staying Octoberissued an without

court, singlepending justicefurther order of this court. Thesuperiorthe
Theresponsefile to the defendant’s motion.the State to aalso ordered

4,2005.the motion on Novemberobjectionfiled to defendant’sState its
ourfiled a motion reconsideration ofsubsequentlydefendant forThe

order,7,2005, anwe issuedaffirming his conviction. On Decemberdecision
andthe motion for reconsiderationopinion, denying defendant’swithout

2, onstay.2005 The mandate was also issuedvacating the November
Sup. 24(1).7, opinionthis to2005. Ct. R. We now issueDecember See

to a bailauthority superiorthe of the court revoke defendant’sclarify
an opinionan after ofappealthe of and the issuanceduring pendency

affirming defendant’s conviction.the
of toexamining statutes relevant to revocation bailbegin byWe the

has to asuperior authoritythe court revokedetermine whether
involvingInappeal.the of an casesduring pendencydefendant’s bail

construction, thestarting point language“the is the of statute.statutory
whole, if clearlanguageas a and the statute’s isWe construe each statute

legislativebeyondnot the statute to discernunambiguous,and we do look
(2005)Nashua, 729,v. 735Corp. City 152 N.H.intent.” Pennichuck of

omitted).citation(quotation and
(Supp.in RSA 597:7-afor revocation of bail is set forthprocedureThe

2005), in pertinent part:provides,which

provisionsA to the ofperson pursuantII. who has been released
of release isthis and who has violated a condition hischapter

release, detention, aa of an order of andsubject to revocation
for court.contempt ofprosecution

for of an ordermay proceedingIII. state initiate a revocationThe
a motion with the court which ordered theby filingof release
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allegedrelease and the order of which is to have been violated.
may person chargedThe court issue a warrant for the of aarrest

release,with a condition beviolating personof and the shall
court for inbrought proceedingbefore the a accordance with this

section.

plain language applies proceduresThe of RSA 597:7-a its for bail
revocation to who has toperson pursuant provisions“[a] been released the

2005)(2001597:7-a,[chapterof RSA II. RSA 597 &chapter Supp.597].”
authorizes the release of criminal defendants on pending appeal.bail RSA

(2001). Thus,597:l-a bail proceduresthe revocation of RSA 597:7-a apply
597:7-a, II,to such defendants. See RSA III.

With respect to defendants who pendinghave been released
wTeappeal, agree pendencywith the State that the of appealthe does not

divest the superior jurisdictioncourt of to ormodify revoke conditions of
pursuantrelease to RSA 597:7-a. “As a general perfectionrule the of an

divestsappeal jurisdictionthe Trial Court of of the cause and transfers it
(1966).Munnis,to the appellate 446,court.” v.Rautenberg 107 N.H. 447

However, general“the rule ... does not prohibit the Trial Court from
passing collateral,on subsidiary or independent affectingmatters the
case.” Id. at 448. pendingBail is anappeal independent matter and thus
falls within exceptionthis to the general rule.

case, however,In this superiorthe court’s orderingdecision the arrest
of Indeed,the defendant did rely uponnot RSA 597:7-a. because RSA
597:7-a applies only when person“[a] ... has violated a condition of
release,” 597:7-a, II,RSA the superior court was not authorized to act
under that find,statute. Nor did the superior court for example, that the
fact that the defendant had lost his appeal, coupled with other facts and
circumstances, supported a finding flee,that the defendant likelywas to
thus justifying a modification or revocation of the conditions of his release.

Instead,See RSA 597:1-a. superiorthe court here determined that bail
pending appeal was no longer appropriate merely because the defendant’s
conviction had been affirmed.

When this court issues an opinion affirming conviction,a criminal the
defendant has ten fromdays the date of opinionthe to file a motion for

Sup. 22(2).reconsideration. If filed,Ct. R. a motion for reconsideration is
denied,and subsequently the clerk of the supreme court will forward to

the clerk of the superior court a “mandate” dayswithin seven of the order
Sup. 24(1).denying However,the motion. Ct. ifR. even no formotion

filed,reconsideration is the courtsupreme clerk will not theforward
mandate to superiorthe court clerk until after the time for a motionfiling

id.,for expired,reconsideration has see unless this court orders otherwise.



issued,that a “formal mandate” besupreme maythe court directAlthough
orcopy opinionof a certified of the court’susuallythe mandate will consist

Sup. 24(2).R.final order. See Ct.
trialthat authoritative notice to thegivesThe mandate is the order

affirmed,or asappealedthat from has been reversedjudgmentcourt the
182,Adm’x,v. 171 S.W.may Chesapeake Ry. Kelly’s& O. Co.the case be.

1914). mandate, not the183 “The rule is that the date of the(Ky. general
decision, appellatedate of anof the issuance of the is the effectivedate

decision, opinionmandate is the order and that the court’scourt’s that the
Compensationthe order.” Mattermerely gives supportingthe reason ofof

24(3)(Or. 1982);1286, R.Castro, App.652 1287 accord SUP. Ct.P.2d
issued).that a mandate is effective when(providing

case, thedate of our decision the datethis the effective wasIn
issued, theimmediatelywhich in this case wasmandate was after

reason,this wemotion for reconsideration was denied. Fordefendant’s
forinitial as the timestayed issuing capias,the court’s order thesuperior

and no mandate hadyet expireda motion for reconsideration had notfiling
motion forIt was not until we denied the defendant’syet issued.

mandate,reconsideration, the that thesupremeand the court clerk issued
toregardto take action withsuperior appropriatecourt was authorized

fact that the defendant’ssolely uponthe conditions of release based the
affirmed.convictionhad been

Galway, JJ.,Broderick, C.J., Nadeau,and Dalianis and concurred.

Fuller,D. assistantattorney general (StephenA. seniorKelly Ayotte,
capias),void forgeneral, objectionon the to defendant’s motion toattorney

(JoshuaGordon,State; L. onLaw Joshua of Concord Gordonthe Officeof
for theemergency capias),the motion to void defendant.
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