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juvenileThe here was afforded all the protections that attend
juvenile proceedings, including confidentiality of the proceedings and the
closing of his case once he twenty-one yearsbecomes old. See RSA 169-­

(2002B:4, (2002); 2005).VI RSA 169-B:34-:38 juvenile& TheSupp. has not
guiltybeen found of a crime and no such conviction has been entered on

the record. At no time was juvenile’sthe case to superiortransferred the
court, subjectednor was he anto adult orproceeding any penalties that

169-B,were not authorized under chapterRSA which establishes the
procedures penaltiesand for juvenile delinquents. Although juvenile’sthe
sentence included a insuspended term an adult correctional facility by

ofvirtue the fact that he was yearsseventeen old at the oftime his
adjudication, adjudicationthe of equivalent“true” was not to a finding of

inguilt a criminal proceeding. Accordingly, we find no violation of RSA
628:1.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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Reno, (WilliamP.A.,Orr & of Concord L. Chapman on the brief and
orally), for petitioners.the

(MA.Kelly Ayotte, attorney general Kristin Spath, attorneyassociate
general, brief, Schwarzer,on Marythe and E. assistant attorney general,
orally), for the State.

(CharlesDouglas, P.C.,Leonard & ofGarvey, Concord IIIDouglas,G.
brief), Kurk,on the for Neal as amicus curiae.

Duggan, J. petitioners,The the Associated Press and other news
organizations serving Hampshire, appealNew the order of Superiorthe

J.)(Fitzgerald,Court denying their petition for a declaration that RSA
(2004) (amended 2005)458:15-b is unconstitutional injunctionand for an

enjoining its enforcement. affirm part,We in in partreverse and remand.

I. Background

The supportsrecord followingthe facts. RSA 458:15-b was introduced
during the 2003 New Hampshire legislative session as Bill 384. ItHouse



128

10,11, 2004, August 2004. Theand took effect onwas enacted on June
provides:statute

III, financial affidavitsin allExcept provided paragraphI. as
onlyaccessibleconfidential andchapterunder this shall befiled

litem, departmentguardiantheir the adattorneys,to the parties,
for childemployees responsiblehumanof and serviceshealth

foradministration, and officials theand state federalsupport
carryingof out their officialfunctions.purpose

a affidavit toII. discloses financialAny knowinglywhoperson
underthe financial affidavitany not authorized to obtainperson

paragrapha misdemeanor. Thisguiltythis shall be ofsection
by pursuantto released a court toapplyshall not documents

III.paragraph

I, access toNotwithstanding may grantthe courtparagraphIII.
chapter upona apersona filed under this tofinancial affidavit

interestconvincing publicand evidence that theshowing by clear
privateof theoutweighsrelease the informationbyserved

the of the financialby maintaining privacyservedinterest
rightthis the of thepurposes paragraph,For the ofaffidavit.

not, cause,court furtherpublic to access records shall absent
ofpresumptionto overcome theconstitute sufficient evidence

in I.privacy paragraphcontained

RSA 458:15-b.
9, 2004, petitioners petitionOn the filed a for andAugust declaratory

court,injunctive superiorin the the court to rule thatrequestingrelief
(1) it public’s rightRSA is unconstitutional because: violates the458:15-b

22I,Part 8 andguaranteed byof to court records Articles of theaccess
(2)Constitution; it onpriorState is an restraint freedom ofimpermissible

I, 22by Article of State Constitution andspeech guaranteedas Part the
(3)Constitution; itthe First Amendment to Federal and violates thethe

I, theguaranteed byof Part Article 37 of Stateseparation powers
Constitution.

constitutional, andThe court ruled that RSA 458:15-bis denied thetrial
topetitioners’ request respect public’sfor With the constitutionalrelief.

records, saidright of access to court the trial court that the
theconstitutionality depends onlyof RSA whether statuteupon458:15-b

thatserves a State The trial court then found RSAcompelling interest.
right preservation458:15-b the to and “theprivacy,advances fundamental

aprivacy compellingof this in certain information isparticular interest
court that 458:15-bdoes notinterest.” The trial also concluded RSA violate
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separation findingthe of that inclusion of a reviewpowers, judicialthe
statute,in ofmechanism the as well as the existence other similar statutes

confidential, notmaking legislaturecourt records indicates that the has
impermissibly upon judicial Finally,the trial courtintruded function. the

that, RSA a onalthough operates priorconcluded 458:15-b as restraint
judicialfreedom of in arespeech, proceduresthe review the statute

sufficient to render RSA 458:15-bconstitutional.
On appeal, the. ask us to hold that RSA ispetitioners 458:15-b

unconstitutional. of a ofconstitutionality question“The statute involves a
law, Aeronautics,Hugheswhich we de novo.” v. Div. 152review N.H. of

(2005).30, claims,34 the petitioners’N.H. To address we first must decide
ofpublic rightwhether RSA 458:15-bviolates the access to court records
so,Inby the State Constitution. we review: Stateprovided doing the

Const,records, I,seerightconstitutional of access to court N.H. arts.pt.
22;8, applicablethe constitutional limitations ofrightstandards to on the

121,records, Sentinel,toaccess court see Petition Keene 136 N.H.of
(1992);129-30 and of to Weapplicabilitythe those standards RSA 458:15-b.

priorthen must determine RSA is an impermissiblewhether 458:15-b
Finally,restraint. we must decide whether RSA the458:15-b violates

I,separation powers byof Part Article 37 of Stateguaranteed the
Constitution.

The RightII. Constitutional Access to RecordsCourtof

records,Court records governmental governed byare access to which is
Const, I, I,the State Constitution. N.H. 8. ofpt.See art. Part Article 8 the

State Constitution provides:

in,All power originally being from,andresiding derived the
people, magistrates governmentall the and ofofficers are their

agents,substitutes and at alland times accountable to them.
Government, therefore, accessible,should open,be accountable

end,and thatresponsive. To the ofpublic’s right access to
governmental proceedings and records shall not be unreasonably
restricted.

CONST, 1,N.H. 8. Thept. arguesart. State that RSA not458:15-b does
I,Part it “reasonably publicviolate Article 8 because access torestricts”

In order to agovernment records. determine whether RSA is458:15-b
I, 8,Part historyreasonable restriction under Article must examinewe the

President,and ofpurpose provision.the See Baines v. N.H. Senate 152
(2005).124, 133-34N.H.

I, I,Part 8 read in conjunctionArticle must be with Part 7 of theArticle
Constitution, states in thatpertinent part peopleState which of this“[t]he
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free,aof themselves asright governingand exclusivehave the solestate
CONST, 7;1, Opinionart. seept.state.” N.H.sovereign, independentand

(1971).Justices, 175, provisions177 these twoTogether,the 111 N.H.of
beingthegovernment thattheorythe American of state“express

state,being magistrates publicand all andsovereign, thepeoplethe
to thethey are accountableagents[,]their substitutes andbeingofficers

omitted).Justices, (quotations111N.H. at 177Opinion thepeople.” of
inI, by8of Article were added amendmentThe last two Partsentences

276,N.H.Representatives,N.H. House 152Hughes1976. v. Speaker, of
(2005). amendment, I, 8 for the1976 Part Article called286 Prior to the

ofany specialdid not methodaccountability government, requireof but
Justices,289-90; atthe 111 N.H.accountability. OpinionId. at see also of

intorightan of accessincorporated express177-78.The 1976 amendment
things,other theensuring, amongas a ofthe State Constitution method

Const, I, 8.accountability pt. public’s“[T]heSee N.H. art.government.of
‘end’; wit,to an thatsatisfyof access meant torightconstitutional is

accountable, andopen, responsive.”be accessiblegovernment should
omitted). anyofHughes, (quotation152 at 295 The reasonablenessN.H.

right proceedingaccess topublic’s any governmentalrestriction on the of
the to holdlight ability publicin of the ofor record must be examined

access.government accountable absent such
id.,records,and seeproceedings most courtgovernmentUnlike some

and, ashistorically open publicand been to theproceedingsrecords have
below, importance openness recognizedof that has beendiscussed the

Partbyand this court and others. The 1976 amendment toagaintime time
I, 8 courtadopted open proceedingsArticle to further this tradition ofwas

records, things,of assuring, amongand with otherpurposeconsistent the
Therefore,judiciary.the of the the reasonableness of aaccountability

court mustproceedingsrestriction on access to and records be examined
originsin of and common law and constitutional oflight purposethis the

the right.

public right proceedings pre-datesThe of access to court and records
is infirmly groundedthe State and Federal Constitutions and the common

F.T.C., 1165, 1177710Corp.law. See Brown & Williamson Tobacco v. F.2d
(6th 1983). toright& n.6 Cir. The common law7 of access court records

circumstances,that,provides special things“absent those which are filed
in a case open public inspection.”in court connection with are topending

(1977).Cash, 653,v. toappearsThomson 117 N.H. 654 “This be the almost
Leucadia,Id.; Inc. v.datinguniversal from earliest times.” accordrule the

(3d 1993).Inc., 157,998 161Applied Technologies,Extrusion F.2d Cir.
Hampshire alwayscourts of have their to be“The New considered records
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orpublic, overriding specialabsent some consideration circumstance.”
Thomson, 117 N.H. The Supremeat 654. United States Court has also
recognized generalthe a right publicexistence of common law to access

documents, includingrecords and records. v.judicial Nixon Warner
(1978).Communications, Inc., 589,U.S.435 597-99 Both the State and

Constitutions thisadopted against background.Federal were common law

federal have thatrecognizedThe courts a constitutional right of
andproceedings implicitaccess to court records is in First Amendment

See,guarantees. e.g., Inc.Newspapers,Richmond v. 448 U.S.Virginia,
(1980)555, (plurality opinion);580 v. Magazine,New YorkerRushford

(4thInc., 249, 1988); Industries,846 253 Cohen,F.2d Cir. Publicker Inc. v.
(3d 1984).1059, 1070733 InF.2d Cir. Richmond 448Newspapers, U.S. at

580, the Supreme recognizedUnited States Court first a constitutional
right described, detail,of access to trials. incriminal The Court the

court,openhistorical insignificance earlyof the both andEngland colonial
America, 564-69,atid. and concluded rightthat the of to trialsaccess was

•guaranteed theby First Amendment:

The Bill of Rights againstwas enacted the backdrop longof the
of trialshistory being presumptively Public toopen. access trials

regarded itself;was importantthen as an ofaspect processthe
the conduct of ofmanytrials “before as the people as chuse to

was regarded advantagesattend” as one of “the ofinestimable a
Englishfree of government.”constitution In guaranteeing

suchfreedoms as those of andspeech press, the First
can everyoneAmendment be as theprotecting rightread of to

trialsattend so as to give meaning explicit guarantees.to those
goesFirst beyond protection“[T]he Amendment of andpressthe

self-expressionthe of individuals to prohibit government from
the stocklimiting of information from which ofmembers the

public may speechdraw.” withFree carries it freedom tosome
trials[,]listen— the of[I]n context the First Amendment

guarantees alone,of andspeech press, standing prohibit
government summarilyfrom closing courtroom doors hadwhich
long openbeen to at thatpublicthe the time Amendment was
adopted.

(citations omitted).Id. at 575-76
Court,In Newspaper Superior 596, (1982),Globe Co. v. 457 U.S. 606 the

Court trials,reaffirmed the constitutional ofright access to criminal
explaining:
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plays particularlyto criminal trials aofright access[T]he
andprocess thefunctioning judicialof therole in thesignificant

trialof a criminalscrutinyas a whole. Publicgovernment
of theintegritythesafeguardsandqualityenhances the
and toto the defendantwith benefits bothfactfinding process,

the trialMoreover, to criminalpublic accesssociety as a whole.
fairness, publicthereby heighteningofappearancefosters an

terms, publicinAnd the broadestrespect judicial process.for the
into andpublic participatethepermitsaccess to criminal trials

essentialjudicial processuponas a check theserve —an
sum,In theself-government.in ofcomponent our structure

inrecognizedis bothopenof the criminal trialinstitutional value
logic experience.and

the First AmendmentappliedCourt has sinceSupremeThe United States
cases, v.Press-Enterprise Co.to dire inof access voir criminalright

(1984) (hereinafter501, Press­Cal., 464 508-10U.S.Superior Court of
cases, Press-­I), hearings in criminalandEnterpri.se preliminary

(1986) (hereinafter1, 10 Press-­Court, 478 U.S.Enterprise Superiorv.Co.
II).Enterprise

Firstyet applyhas to theAlthough the United States CourtSupreme
other courts haveright of to federalproceedings,Amendment access civil

(3d 1984).See, Publicker, Cir. Thee.g.,so. 733 F.2d at 1070done
to like that topublic proceedings,of the of access civilsignificance right

trials, ofaccountability judiciary:criminal rests in the the

right ofimportance public[the]The for and the ofexplanation
that in the nature of ouraccess to civil trials is it is inherent

the trialgovernment____“Itdemocratic form is desirable thatof
public eye,...of causes take under the notplaceshould[civil]

areone with another ofbecause the controversies of citizen
concern, of the that thosepublic highestbut because it is moment

always under the sense ofjusticewho administer should act
ablepublic responsibility, everyand that citizen should be to

in publichis own as to mode asatisfy eyeshimself with the which
duty performed.”is

(citations omitted) 392,137(quoting Cowley Pulsifer,Id. at 1069 v. Mass.
(1884)).394

Although have the First Amendmentfew courts addressed whether
records, has thatappliesof to court one federal court saidright access

toprinciples regarding judicial proceedings applyaccess to as wellpublic
oftenpublic provideaccess to court documents because “court records
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only, orimportant, explanationssometimes the bases for a court’s
Williamson, 1177;& Rushford,decision.” Brown 710 F.2d at alsosee 846

F.2d at 252-53(applying rightFirst Amendment of access to pleadings and
exhibits, products inincluding discovery,of filed connection with motions

summaryfor judgment).
Amendment,Unlike the rightfederal of access under the First the State

rightconstitutional of access to court proceedings explicitlyand records is
I,provided by Part Article 8 of the HampshireState Constitution. New is

only aone of handful of States with a constitutional provision that
explicitly protects public’s rightthe of governmentalaccess to proceedings

Hughes,and documents. 152 N.H. at 289. The explicit ofincorporation the
right governmentalof access to documents into the State Constitution
provides greater textual tosupport rightthe constitutional accessof to
court records than does the First Amendment.

Furthermore, just as the federal courts recognizedhave that the
right proceedings groundedof access to court and records is in the First

we, too,speech,Amendment freedom of have recognized public’sthat the
right I,of access to court records and inproceedings groundedis Part

22 Sentinel,ofArticle the State Constitution. See Petition Keene 136of
I,N.H. at 127. 22 provides: libertyPart Article “Free ofspeech and the

press are to security Theyessential the of freedom in a ought,state:
CONST,therefore, inviolably I, Thus,to be preserved.” N.H. art. 22.pt. the

right I,State constitutional of access from Partarises both Article 8 and
I,Part Article 22.

longIn a discussingline of cases access to court proceedings and court
records, 22,we relied uponhave Articles 8 and together, as the basis for
the State constitutional of Inright access. Keene v.Publishing Corp.

Court, 959, (1977),Keene District 117 N.H. 961-62 we held that the trial
closingcourt could not the of a probableorder cause hearing protectto the

so,defendant from Inpre-trial publicity. doing recognizedwe that “[i]n
press unlimited,this state the has been held to a right, thoughhave not to

gather news as to the of ourpolicyso effectuate constitution that a free
”press securityis ‘essential to the of in afreedom state.’ Id. at 961 (quoting

CONST, 22).I, Then,pt. Sentinel,N.H. art. in Petition Keene 136 N.H.of
128, court,at we held that the trial faced a petitionwhen with for access

from the press public,or other members of the not tocould refuse disclose
filed in a proceeding showing bydocuments divorce absent a specific the

party seeking preventto access that would compel nondisclosure. We
recognized that the constitutional and decisional law of this State

8regarding and 22 presumptionArticles established a that court records
126,127,128.are Id. atpublic.
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Sentinel, recognizedKeene have that “the NewSince Petition weof
righta of access to court records.”publicConstitution createsHampshire

Warrants, 625;146 at accord Petition UnionBowman Search N.H. of
(2002).603, right147 604 “The to courtrooms andCorp., openLeader N.H.

firmly supported byrelated to court isproceedingsaccess to court records
I, 8principles,and common law Part Articles andHampshire practiceNew

Petitionguidelines public22 our and our for access.”of State Constitution
Corp.,Leader 147 N.H. at 604. “Such access is critical to ensureUnionof

seeproceedings fairly impartially,that court are conducted and Globe
Leucadia[,606]; 161],457 U.S. at 998 F.2d at and that theNewspaper[,

CONST, 8,22.”I,judicial openis and accountable. See N.H. arts.process pt.
Petition Union Leader 147N.H. at 604.Corp.,of

RightIII. Limitations on the Constitutional Access to RecordsCourtof

records,right judicialThe constitutional of access to andproceedings
Constitution,under either the State or Federal notis absolute. Globe

606; Warrants,Newspaper, 625;457 U.S. at Bowman Search 146 N.H. at
Sentinel,see also Petition Keene 136N.H. at 129-30.of

In Hampshire, lightNew the of access may be overcome when a
sufficiently compelling interest for nondisclosure is identified. Bowman

Warrants,Search 146 repeatedlyN.H. at 625.We have held that

State,under the constitutional and decisional law of this there is
presumptiona that court records publicare and the burden of

proof rests with party seekingthe closure or ofnondisclosure
court records to specificitydemonstrate with that there is some

circumstance, is,overriding specialconsideration or that a
interest,sufficiently compelling which outweighs public’sthe

ofright access to those records.

(2001)205, added)Douglas Douglas,v. 146 N.H. 208 (emphasis (quotation
omitted); 604;accord Petition Corp.,Union Leader 147 N.H. at Petitionof

Sentinel, Thus,Keene 136 N.H. at 128. there is a rebuttableof
presumption opennessof that is in rightinherent the constitutional of
access and always partythe burden is on the seeking to rebut that

Sentinel,presumption. 126-27, 128;See Petition Keene 136 N.H. atof cf.
(Wash.Jain, 2004) (under861,v.Dreiling 93 P.3d 866-67 Washington

constitution,state “[ojpenness presumptiveis ... of[and t]he burden
persuading the court that preventaccess must be restricted to a threat to

nondisclosure).an important generallyinterest is on the ofproponent” The
party seekingmotivations of the questiondisclosure are irrelevant to the

Sentinel,of Furthermore,access. Petition Keene 136 N.H. at 128. evenof
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demonstrated,sufficiently compellingwhere a interest is a court record
may keptnot be sealed unless “no reasonable alternative to nondisclosure
exists” and the “least restrictive means available” is utilized to serve the
interest that nondisclosure. Id. at 130.compels

byThis standard is to the standard the federalanalogous employed
in of to court andanalyzing public right proceedingscourts the access

records under the First Amendment.

proceedings, although absolutely precluded,Closed not must be
only outweighsrare and for cause shown that the value of

openness____Where attempts deny rightthe State to the of
information,access in order to inhibit the disclosure of sensitive

by compellingit must be shown that the denial is necessitated a
interest, and thatgovernmental narrowlyis tailored to serve

interest.

(citation omitted).I, quotation464 U.S. at 509-10 andPress-Enterprise
showinglimit the access to civil trials there must be a thatpublic’s“[T]o

governmentalthe denial serves an interest and that there is noimportant
Publicker, 733way governmentalless restrictive to serve that interest.”

F.2d at 1070.

I, 8 of the StateWe now reaffirm the clear command of Part Article
Constitution, ofrequires public’s rightwhich that the constitutional access

In ourunreasonably keeping priorto court records not be restricted. with
hold,cases, that, public, including press,we whenever a member of the the

document, I, 8 and 22 ofseeks access to a sealed court Part Articles the
(1)State that the of therequire: party opposingConstitution disclosure

sufficiently compellingdocument that is a reason thatdemonstrate “there
(2)document”;justify preventing publicwould access to that and that the

court “determine that no reasonable alternative to nondisclosure exists”
accomplish purposesand “use the least restrictive means available to the

Sentinel,to be achieved.” Petition Keene 136 at 129-30.sought N.H.of

Rightand the Constitutional Access to Court RecordsTV.RSA I58:15-b of

In RSA 458:15-b violates the State constitutionalanalyzing whether
records,of to court first consider theright access we whether

toright proceedingsconstitutional of access attaches domestic relations
does,Findingand in that it we then considergeneral.financial affidavits

access, inrightwhether RSA 458:15-b offends that constitutional of either
its that all financial affidavits be filed under seal or itsrequirement

publicfor access.procedural requirements
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A. theApplicability RightConstitutional Access to Divorceof of
andProceedings Financial Affidavits

above,explained rightAs the of to andpublic judicial proceedingsaccess
history open proceedingsrecords arises from a of court and the need to

However,integrity accountability judiciary.maintain the and of the as
below,discussed not ofevery type proceedings historicallycourt has been

open to the norpublic; public integritydoes access enhance the or
accountability judiciary everyof the in in policiessituation. Inherent the
underlying public rightaccess is the fact that the of access does not attach
to orevery proceeding everyto record.

ofrightWhether the access attaches to all financial inaffidavits filed
domestic yetrelations cases has to be decided in this State. In Petition of

Sentinel, 127-28,Keene 136 partiesN.H. at the seeking nondisclosure of
their argueddivorce records that rightthe constitutional of access does
not toapply civil proceedings, argumentbut made no specifically

theregarding applicability of the rightconstitutional of access to divorce
proceedings or financial affidavits. We held thatonly the constitutional
right of access to court applied proceedings justrecords to civil as it does

206,to criminal Inproceedings. Douglas,Id. 146 partyN.H. at the seeking
nondisclosure of a sealed financial affidavit argued superiorthat a court

document,rule barred ofdisclosure such a argumentbut made no as to the
of theapplicability rightconstitutional of access to the documents at issue

in that case. only access,We held that the court rule did not bar thatand
Sentinel,the standard in 128-30,articulated Petition Keene 136 N.H. atof

applicablewas to a forpetition access to sealed court Douglas,records. 146
N.H. at 207-08.

In determining whether the First rightAmendment of access toapplies
trial,proceedings outside of the criminal Supremethe United States Court

has a two-partutilized test of experience logicand placethe—“whether
and process historicallyhave open press generalbeen to the and public”
and public“whether access aplays significant positive inrole the
functioning particularof the inprocess question.” II,Press-Enterprise 478
U.S. at 8. If the inproceeding question considerations,meets both then the
First rightAmendment of access attaches. Id. at 9. Utilizing the
experience test,and logic the United SupremeStates Court has applied

right cases,the constitutional of voiraccess to dire in criminal see Press-
I, 508-10,464Enterprise U.S. at preliminaryand certain inhearings

cases, II,criminal 478Press-Enterprise U.S. at 10. id. at 8-9 (notingCf
grandthat jury proceedings test,would likely logic prongfail the of the

operationbecause the of the grand jury system would be iffrustrated
conducted openly).
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inapplies equalfor access to criminal trialssupport“The historical
1178;Williamson, at see alsoBrown & 710 F.2dmeasure to civil trials.”

Publicker, 1068-70; Illinois733 F.2d at Matter Continental Securitiesof
(7th 1984). such,1302, As other courts have732 F.2d 1308 Cir.Litigation,

logic appliedand test and theSupreme experiencethe Court’sfollowed
to trials and certain civilright of access civilfederal constitutional

(motionsSee, summary252-53 forRushford, 846 F.2d atproceedings. e.g.,
Inc., 752Broadcasting System,v. Columbiajudgment); Westmoreland

(civil(2d 1984) Publicker,16, 733 F.2d at 1070proceedings);23F.2d Cir.
658,(civil Council,trials); 724 F.2dIn re Iowa Freedom of Information

(8th 1983) (civil v.proceedings contempt);trials and for Newman661 Cir.
(11th 1983) (civilGraddick, 796, trials to thepertaining696 F.2d 801-02 Cir.

and conditions of theirprisonersor incarceration of therelease
thereto);confinement, SubsidiaryNBCproceedings relatingas well as

(Cal. 1999) (civil(KNBC-TV) Court, 337, trials980 P.2d 361Superiorv.
308 F.3dGroup, Ashcroft,Inc. v.proceedings); Jerseyand North Mediacf.

(First(3d 2002) attach198,204-05, right211-15 Amendment does notCir.
historicallyproceedingssuch notdeportation proceedingsto because
1986) (civil(1stInc., 1,805 11-12 Cir.Cryovac,Anderson v. F.2dopen);

of access becausediscovery subject rightmotions not to constitutional
burdenhistorically open public maynot and accessdiscovery proceedings

DCFS,v. 780 So.Natural Parents J.B. Floridadiscovery process);the of
(Fla. 2001) (First6, constitutional of access doesright2d 9-11 Amendment

proceedingsbecause such notjuvenile proceedingsnot attach to
historically open).

Supremethe United States Court’sexpressly adoptedWe have never
However,under the State Constitution. we haveexperience logicand test

determiningin when the State constitutionalparadigmfollowed a similar
proceedingsto certain court and court documents.right of access attaches

604-06;BowmanCorp.,Petition Leader 147 N.H. at SearchSee Unionof
Warrants,Warrants, 146 at146 N.H. at 625-29. In Bowman Search N.H.

625-29, of access togenerally rightwe held that there is no constitutional
ofduring pre-indictment stageand documents thesearch warrants related

because,investigation among things,an criminal other searchon-going
andhistorically open publichave not been to thewarrant’procedures

criminalongoingand theprocessaccess would hinder the warrantpublic
604-06,In Leader 147 N.H. at weinvestigation. Corp.,Petition Unionof

and minutesright agendasis no constitutional of access toheld that there
cases,In whetherjudges’ meetings.of court both we examinedsuperior

publicto thehistorically openor documents at issue had beenprocessthe
ina or role thepublic played positive negativeand whether access

infunctioning process question.of the
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Given that we have considered the ofapplicability the State
rightconstitutional of in paradigmaccess a similar to that byused the

courts,federal adoptwe now tibe United SupremeStates Court’s
experience logicand determiningtest for whether the State constitutional
right that,of access applies to certain court proceedings. We note under

experience test,the and logic maythere typeswell be certain of civil
to whichproceedings attach;the constitutional ofright access will not

however,domestic relations proceedings, are not one of them. Domestic
relations proceedings typeare a of civil proceeding that has historically

openbeen to the press generaland See 24 2dpublic. Am.JUR. Divorce and
(1998) (“Public§313Separation access to proceedingscourtroom is

cases____favored,strongly ineven matrimonial aseekingParties
dissolution of their marriage notare entitled to a private court
proceeding.”); Sentinel,see also 128;Petition Keene 136 N.H. at Barronof
v. (Fla. 1988).Florida Freedom Newspapers, 113,531 So. 2d 119 In
addition, public playsaccess a significant role in the functioning of the
court in domestic relations proceedings by “enhancfing] qualitythe and
safeguarding] the ofintegrity factfindingthe ...process foster[ing][and]

fairness,an ofappearance thereby heightening public respect for”
domestic relations proceedings. Globe 457Newspaper, U.S. at 606. The
importance of matters regarding children and onlyfamilies heightens the
need for openness and public inaccountability domestic relations

Therefore,proceedings. just as the State constitutional right of access
applies to civil proceedings, so too does applyit to domestic relations
proceedings under the experience logicand test.

Even where the constitutional ofright access is applicable to a court
proceeding, the ofright is automaticallyaccess not applicable to every
court document relating to that proceeding. With respect to the common

access,lightlaw of we applieshave held that it to whichthings“those are
filed in incourt Thomson,connection with a pending case.” 117 N.H. at

However,654. we do not think that the State constitutional ofright access
is as expansive. Stone v. University SystemMedical Corp., 855Cf. of Md.

1988)(4th178, (commonF.2d 180 Cir. law right of appliesaccess to all
judicial documents,records and but First rightAmendment of access has

applied only documents).been to particular judicial records and
Some courtsfederal have stated that documents filed with the court are

subject to the First rightAmendment of ifonlyaccess the documents are
important and relevant to an adjudication of substantive rights. See
Rushford, 846 F.2d at 252-53 (discovery documents submitted as
attachments to a summary judgment motion were subject to constitutional

“[bjecauseright of access summary judgment adjudicates substantive
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trial”);a Continentalas for Matterand serves a substituterights of
1304,at of(presumption732 F.2d 1309Litigation,Illinois Securities

byspecial litigation reportto committee introducedappliedaccess
motion claimsin its to terminate derivativecorporation connection with

in decision toreport makingcourt on the its dismissbecause district relied
claims); Williamson, 710 (principles regardingBrown & F.2d at 1177some

access courtapply publicas well to topublic judicial proceedingsaccess to
theprovide important,often sometimesdocuments because “court records

decision”); v. Abbottexplanations for a court’sonly, bases or Rufer
(Wash. 2005)Laboratories, 1182, (Washington1192 state114 P.3d

inof to all filed with the courtright appliesaccess recordsconstitutional
not).decision, To requireor thatdispositiveof a courtanticipation

ofsubject rightwith court to the constitutionaldocuments filed the be
adjudication by thetheyif are and relevant to anonly importantaccess

is consistentpresumptively open proceedingin connection with acourt
of access—“to ensureunderlying rightthe constitutionalpolicieswith the

andfairly and that theproceedings impartiallythat court are conducted
Leader Corp.,Petition Unionjudicial openis and accountable.”process of

(citations omitted); 457Newspaper,accord U.S. at147 at 604 GlobeN.H.
606.

in connection aeveryto that document filed withWe decline hold
access,of andsubject rightcase is to the State constitutionalpending

onlythat the of access attaches torightinstead hold State constitutional
that and relevant to a determination madeimportantthose documents are

in a toadjudicatory proceedingin its function connection withby the court
of accessrightthe State constitutional has attached.which

determiningthe standard for whether theHaving identified
document,right of has attached to a court we mustconstitutional access

to financial affidavits. Neither of theappliesnow consider whether it
right of access does not toparties argued applyhas that the constitutional

in inrelations Financial affidavits filedfinancial affidavits domestic cases.
by adjudicatoryin itsdomestic relations cases are utilized the court

Super. financial affidavits filed(requiringfunction. See Ct. R. 197 that be
“involving maymatters or or as behearings property, requiredat financial

court”); also, Folley Folley,In the & 149 N.H.by e.g.,the Mattersee. of
(2003) (trial in393, parties' financial affidavitsupon394 court relied

Therefore,support).child we conclude that financial affidavitscalculating
ofsubject rightin domestic relations cases are to the constitutionalfiled

they and relevant to a determination madeimportantaccess because are
in aadjudicatory presumptivelycourt in its function connection withby the

open proceeding.
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I58:15-b, I and IIIConstitutionalityB. RSAof

Having that the isright applicabledetermined constitutional of access to
cases,infinancial filed domesticaffidavits relations we must examine the

(1)proceduralof the in RSA 458:15-b that:constitutionality requirements
(2)458:15-b, I;filing,make financial affidavits confidential andupon RSA

forprocedures publicestablish members of the to access togain those
affidavits, 458:15-b,financial RSA III. We address each section of the

instatute turn.

I58:15-b,1. IRSA

constitutionalityThe of a a classautomaticallystatute that seals of court
date,is an first forimpressionrecords issue of this court. To each of our

has of aconstitutionality judicialcases reviewed the of disclosuremandate
See,particularor nondisclosure on the facts of a case. Bowmane.g., Search

Warrants, 622-30; 208;146 N.H. 146 N.H.Douglas,at at Petition Keeneof
Sentinel, 136 126-31.N.H. at

With ofexception separation powersthe the of raised byissue the
VII,petitioners opinion,and addressed later in this Part we findinfra

nothing in priorthe State Constitution or in our prohibitscases that the
that,fromlegislature enacting legislation justification,with sufficient

bya procedurecreates which a categorynarrow of documents is made
upon filingconfidential with the In our prior dealingcourt. withcases the

access,rightState constitutional of thanrather the statute orexamining
procedure by confidential,which the orproceeding document was made we

procedureinstead examined employedthe that was when ofa member the
ofpublic sought See,disclosure a confidential proceeding or document. e.g.,

Warrants, 622-30; 208;Bowman Search 146 N.H. Douglas,at 146 N.H. at
Sentinel, end,Petition Keene 136 N.H. at 126-31.To that we have statedof

“itthat is not the ofinvocation the administrative ofprocedures [a rule or
disclosure,”guidesstatute] that proceduresbut rather the and standards

thethat State berequiresConstitution to used member of“when a the
or thepublic media seeks access to sealed court Douglas,records.” 146

omitted).at 207-08 (quotation AlthoughN.H. certain court records to
the rightwhich constitutional of may initiallyaccess attaches be made

confidential, alwaysthe records retain their status as presumptively open;
access,a publicwhen member of the inseeks the favorpresumption of

disclosure must still by partybe rebutted the to maintainseeking closure.
Therefore, we thatconclude the automatic inconfidentiality provision RSA
458:15-b, I, is a reasonable restriction on the ofpublic’s right access to

records, constitutional,court longand is thus so as the financial affidavits
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is affordedopen publicas and thepresumptivelytheir statusretain
ofby rightthe constitutional access.procedural safeguards required

Jp58:15-b,III2. RSA

for accessconstitutionality publicof proceduresnow examine the theWe
above, a the458:15-b, stated whenever member ofprovided in RSA III. As

access to a sealed under RSAincluding press,the seeks documentpublic,
(1)I,458:15-b, I, require:8 and 22 of the State ConstitutionPart Articles

thereof the document demonstrate thatparty opposingthat the disclosure
justify preventing publicthat wouldsufficiently compellingis a reason

(2)document; that determine that nothat and the courtaccess to
use the least restrictivealternative to nondisclosure exists andreasonable

soughtto the to be achieved. Seeaccomplish purposesmeans available
Sentinel,Keene 136 N.H. at 129-30.Petition of

outset, that Keenearguesthe State the Petition SentinelAt the of
to further someapply legislative designednot to enactmentsanalysis does

sufficientlyto becountervailing legislatureinterest that the has deemed
in all The State relies therequire uponto nondisclosure cases.compelling

order,In itsPetition Keene Sentinel. theinterpretationtrial court’s of of
trial court stated:

inin ... that certainThe Court Keene Sentinel realized
circumstances, orstatutory provisions grant requirewould
confidentiality, compellinga interest toconstituting sufficiently

[.Petitionaccess to the document at issue. Seepreclude public of
Sentinel, at 130.Keene 136N.H.]

458:15-b, legislature providedRSA the that theBy enacting
inat stake in financial affidavitsprivacyindividual interest

agreat perrelations is so that it constitutes sedomestic cases
countervailing analysis.in the Keene Sentinelinterest

added.) court todisagree. appearsWe The trial(Emphasis respectfully
Sentinel,in Petition Keene 136 N.H. atrelied our discussionuponhave of

130, trial court in an inprocedures conductingof the that the must follow
ina access to a record thehearing petition presencecamera on for sealed

parties petitioner.of counsel for the and the We stated:

countervailing rightstheThere will be instances where claimed
(for inconstitutional of a defendant aparty example, rightsof a

orstatutory provisions granting requiringcriminal case or
cases)in must be rendered mootconfidentiality certain not

appropriate,the accessresolution issue. Whenpending final of
matter, however, incan be describedsubjectthe document’s
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general persons objecting presentterms such that to canclosure
an toadequate argument the court.

added). statement,In(emphasisId. aprovided safeguardthis we to
statuspreserve quo during proceedings, recognizingthe in camera that

proponent maythe of “countervailing rights,”nondisclosure have certain
otherwise,statutory byor that must not be “rendered moot” disclosure

However,before the court decides whether to unseal Id.the document. we
not that countervailing rights automaticallydid state these rise to the level

a “sufficiently preclude publicof tocompelling interest access.”
458:15-b,The State next thatargues including proceduresRSA the

III,contained in paragraph justified by compellingis a State theinterest:
However,rightindividual’s fundamental to privacy. generalizeda concern

personal privacyfor is insufficient to ofmeet the State’s burden
demonstrating the of sufficiently compellingexistence a reason to prevent
public access. See id. 128.at “We cannot a blanket ofaccept... assertion

right.the privacy Courts ... are Apublic private seekingforums. citizen a
forum____”indivorce this State must inunavoidably publicdo a Id.so

recognizeWhile we ofimportancethe toright privacy, [public’s]“[t]hethe
of toright access ... sealed must weighed againstrecords be and balanced

privacy interests that are with atspecificity.”articulated Id. 129.
The State also argues justifiedthat RSA 458:15-b is by another

compelling State protectioninterest: the of the fromcitizens of the State
identity theft. We acknowledge that theft isidentity growing problem.a
However, the State empirical linkinghas offered no evidence identity theft

documents,to court nor has the State demonstrated that ofshiftingthe the
burden of proof and the new bystandard established RSA 458:15-b will
lead to a indecrease the incidence inidentityof theft the State.

Even if agreewe that RSA 458:15-b serves a compelling interest—
litigants fromsafeguarding identity theft —the State has failed to

that procedures bydemonstrate the nondisclosure IIIcreated paragraph
of the are narrowlystatute a tailored of protecting litigantsmeans from
identity theft. Once financial affidavits are made RSAconfidential under
458:15-b, I, they may bynot be viewed butanyone partiesthe and other

I,persons inspecifically identified paragraph except by leave of court.
458:15-b, Thus,RSA I. press publica member of the or must petitionfile a

with the court when seeking access to a sealed affidavit. See Petition of
Sentinel,Keene 136 N.H. at 125. Only personsthose inidentified

Iparagraph may enter the requestcourthouse and to view a financial
affidavit without the receiving knowledge requestaffiant of anthe and

object. 458:15-1),I; Sentinel,opportunity to RSA Petition Keene 136of
N.H. at 130. We do not see what protectionadditional from theftidentity
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if thoseIII and evenparagraph provide,inthe containedprocedures
notprotection, that doesprotectionsome additionalprocedures provide

right access.public’son the constitutional ofplacedrestrictionsjustify the
458:15-b, III is becausethat RSA unconstitutionalarguepetitionersThe

disclosure, thanof ratherproof upon proponentof theplacesit the burden
Sentinel,nondisclosure, N.H. atKeene 136of see Petitionproponentthe of

in of130, of interest favorrequires showing publicthe someand it
records,of to courtpublic rightthat than the accessgreaterdisclosure is

(“the shall458:15-b, publicof the to access court recordsrightsee IIIRSA
cause,not, compeltoconstitute sufficient evidence”absent further

disclosure). agree.We
thatstated, I, 22 of requireArticles 8 and the State ConstitutionAs Part

document bearopenof a courtparty opposing presumptivelya disclosure
demonstrating sufficiently compelling justifiesa reason thatthe burden of

Sentinel, Byat 130.Petition Keene 136 N.H.Seenondisclosure. of
458:15-b, seekingcontrast, upon partyIII the theplacesRSA burden

minimize of thisattempted importanceThe trial court to thedisclosure.
ofthe to that the burdenburden-shifting by interpreting statute mean

alwaysinterest met whendemonstrating sufficiently compellinga is
However, anrequiresaffidavits are filed. the constitutionfinancial

on thesufficiently compellingof a interestindividualized determination
Sentinel, 128;atfacts Petition Keene 136 N.H. Globeof each case. See of

607 For much of the informationexample,457 U.S. at & n.20.Newspaper,
inmay already partsin the be othercontained financial affidavit revealed

open public, alreadyare to the or have beenmayof record whichthe
uponin case of theft basedidentitymade which the fearpublic,otherwise

in ofa favormight compellingthat information not be reason
at457 U.S.Newspaper,of the financial affidavit. Globenondisclosure Cf.

were(finding by compelling,607-09 that the interests served the statute
may the“the of the case affectparticularbut that circumstances

interest”). ofthe interest in favorsignificance protectingof the Because
ofby requiring proponenttheft could be thelitigants identityfrom served

identitythe risk of theft necessitatesnondisclosure to show whether
case,in it that thegivena cannot be saidpartialor nondisclosurecomplete

narrowlyIII to thatparagraphin is tailored serveshifting of the burden
id. 609.interest. See at

458:15-b, the of disclosurerequires proponentIII also thatRSA
greater thanin favor of disclosure that ispublicdemonstrate some interest

(“the458:15-b, IIIrightthe access to court records. See RSApublic of
cause,not, furtherpublic to access court records shall absentright of the

disclosure). However, thecompelevidence” tosufficientconstitute
toseeking questionof disclosure are irrelevant thepartymotivations the
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Sentinel, Furthermore,of Keene 128.access. Petition 136 N.H. at theof
of to a inpublic right right grounded partiallyaccess court records is Part

I, 8 ofArticle the State Constitution —the last two of which weresentences
in tonecessary prevent legislature do[ing]order the from “‘completely

”away right Hughes, (quotingwith the to 152 286know.’ N.H. at JOURNAL
(1974)).of 176 ofabrogation rightConstitutional Convention The the

of to court records in III toparagraph appears justaccess be that —an
byattempt legislaturethe to do ofcompletely away public’s rightwith the

access to certain court records.

458:15-b, IIIWe conclude that RSA is unconstitutional for three
disclosure,it ofplaces proof uponreasons: the burden the proponent of

nondisclosure, Sentinel,the proponentrather than of see KeenePetition of
130;136 abrogates entirely publicN.H. at it of to ofrightthe access a class

records, I, 8, 22;pt.court see N.H. Const. and not narrowlyarts. it is
tailored to serve the inallegedly compelling interest of the State

theft, Sentinel,its fromprotecting identitycitizens see Petition Keeneof
458:15-b,136 IIIN.H. at 130. RSA not the topermitdoes court make the

required byindividualized determinations the byState Constitution and
Petition, Keene progeny.Sentinel and its v.Daily NewspapersAlliedof Cf.

(Wash. 1993) (statute1258,Eikenberry, 848 P.2d 1262 beheld to violative
of Washington public requirementstate constitution’s access because
statute did not topermit court make individualized determinations as

law).byrequired case The remainingState’s onarguments this issue are
without merit and do not warrant further discussion. See v.Vogel Vogel,

(1993).321,137 322N.H.

V.Prior Restraint

458:15-b,Having I,concluded that RSA does not violate the
access,right 458:15-b, does,constitutional of while RSA III we now

consider ofconstitutionality 458:15-b,the RSA IIParagraphII. makes
criminal the ofdisclosure a any personfinancial affidavit “to not

toauthorized obtain the I],”financial [paragraphaffidavit under except
where the financial affidavit has been released aby pursuantcourt to
paragraph 458:15-b,III. RSA II. The petitioners argue that paragraph II
is an impermissible prior restraint on speech,freedom of in violation of

I,Part 22Article of the State Constitution as well as the First Amendment
to the Federal Constitution. We first address petitioners’the claim under
the State Constitution and cite federal opinions guidance only.for v.State
Ball, 226, 231-32, 233(1983).124 N.H.

petitionersThe 458:15-b,contend that RSAbecause II punishes the
ofpublication obtained,lawfully impermissibletruthful information it is an
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prioris athat RSA 458:15-bAlthough the State concedesrestraint.prior
priorin the ofrestraint, “is not classic moldwe that the statutenote

Smith v.publication.”being injunction againstrestraint, priorthere no
97, (1979); Nebraska PressCo., 443 101 seePublishing U.S.Daily Mail

(1976). a statute589, considering559 In whetherStuart, 427 U.S.Assn. v.
I, 22 the Stateunder Article ofprior restraint Partimpermissibleis an

ofConstitution, experienceit to the federalfind to look thehelpfulwe
the First Amendment.in the same issue underanalyzingcourts Cf.

(1977).Arnold, 803, 807v. 117N.H.Scarborough
held thatclearlyCourt hasSupremeWe that the United Statesagree

penalprotection againsta ofprorides degreethe Amendment certainFirst
obtained, truthful information. Seelawfullyfor ofpublicationsanctions the

813,Brooks,Smith, 101-02; 140 N.H. 819443 see also PetitionU.S. at of
(1996). awards andfact, consistently damagecourts have reversedIn

obtained, truthfulpublication lawfullyforcriminal convictions the of
524,See, B.J.F., 541v. 491by e.g.,information the Florida Star U.S.press.

Communications,Smith, 100, 106; Inc.(1989); v.443 U.S. at Landmark
Cohn,829, (1978); v. 420Broadcasting Cory.Virginia, 435 U.S. 834 Cox

(1975).469, 496-97U.S.
However, has that suchSupremenot that the Court heldagreewe do

See, Star,e.g., 491 U.S. at 541prior Floridapenal sanctions are restraints.
publicationthe ofimposition liabilityn.9. of for(concluding& that the

Amendment,obtained, the First butlawfully truthful information violates
impermissibleof it functions as anquestionto reach the whetherdeclining

Smith,restraint); (distinguishing prior101-02 between443 U.S. atprior
obtained,lawfullyof truthfulpublicationand forpenalrestraints sanctions

Communications, Inc.,information); 435 at 837-38U.S.Landmark
(criminal' lawfullyofparties publicationfor theprosecution of third

restraint). we. Seeobtained, not a Nor havepriorinformationtruthful
confidentialitythat rule failed FirstBrooks, (holding140 N.H. at 823

priorascrutiny, constitutingno of the ruleAmendment with mention
restraint).

458:15-b, restraint,that, II is a priorRSAargue becausepetitionersThe
safeguards designedifpermissible “proceduralit is it contains certainonly

system.” Maryland,v.censorshipto of a Freedmandangersobviate the
(1965).51, However, to their thresholdhaving failed meet380 U.S. 58

restraint,458:15-b, II is a thepriorthat RSAdemonstratingburden of
constitutionalityin the ofchallengingpetitioners cannot succeed

priora inadequateII the that it isparagraph grounds procedurallyon
restraint.
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Furthermore, 5-b,if II mayeven RSA 458:3 violate freedom of
speech under First or 22 inthe Amendment under Article certain cases by

obtained, information,lawfullythe of nopunishing publication truthful
ispunishment today.such before us Unlike bythe cases cited the

the has not topetitioners, attempted prosecute anyonehere State for a
Star,violation of 491 atparagraph II. See Florida U.S. 526 (newspaper

liable); Smith,had 443civilly (grand jurybeen found U.S. at 100 had
against respondentreturned indictment Landmarknewspapers);

Communications, Inc., 435 U.S. at 832 had(newspaper guiltybeen found
(televisioncrime);of BroadcastingCox 420 U.S. at 474Corp., news

liable). Therefore,hadreporter civillybeen found constitutionalitythe of a
obtained,forpunishment publication lawfullythe of truthful information is

not before this court.
petitioners greaterThe Federal Constitution offers the no protection

than does the State Constitution under Accordingly,these circumstances.
we reach the result undersame the Federal Constitution as dowe under
the State Constitution.

VI. Severability

458:15-b,Having concluded that RSA III violates the constitutional
right records,of II,access to court are 458:15-b,we left with RSA I and
and the petitioners’ argument that the statute violates the separation of
powers However,guaranteed by the State Constitution. reachingbefore
the separation of powers argument, we firstmust determine whether RSA
458:15-b, III 458:15-b,is from II,severable RSA I and ifbecause

severable,IIIparagraph is not paragraphs I II notand will survive alone.

“In determining whether the valid ofprovisions a statute are
ones,fromseverable the invalid we are to presume legislaturethat the

intended that partthe invalid shall producenot invalidityentire if the valid
part may be reasonably saved.” Claremont School Dist. v. Governor
(Statewide (1999)Property Phase-In), 210,Tax 144 (quotationN.H. 217
omitted). determine, however,“We must also whether the unconstitutional
provisions of integralthe statute are so and in generalessential the

of theystructure the act that may not be rejected without the result of an
collapse omitted).entire and destruction of the (quotationstructure.” Id.

In reporting that Bill ought amendment,House 384 passto with the
House providedCommerce Committee report a written statement of
intent:

divorce,Financial duringaffidavits used separation, [and]
annulments are personalstatements of a nature and should not

publicbe made itsince accomplishes public purpose.no Most
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file,in but areaffidavits the courtnot include financialstates do
available to all.by the clerk of courts andkept

(2003). amended,384, included anHouse Bill asN.H.H.R. 439Jour.
infinancial affidavitsprovidesbill] that“[thewhich stated thatanalysis,

only parties,to theare and accessiblerelations cases confidentialdomestic
litem, officials.”guardian ad and state and federalattorneys,their the

III is notlegislative history, paragraphwe conclude thatFrom this
mayin of the act thatgeneral [it]“so the structureintegral and essential

collapseof and destruction ofrejectednot the an entirebe without result
Dist., 217 (quotation144 atClaremont School N.H.the structure.”

omitted). in to allwas order make confidentialRSA 458:15-b enacted
affidavits, II accomplishI continue to thatparagraphsand andfinancial

III to have been enactedlegislative purpose. Paragraph appearsprimary
inpublic gainfor of the to access certainas a membersonly means

confidentiality of financialI maintains the.Paragraphcircumstances.
affidavits, permitted in certainaccess will continue to bepublicand
circumstances, minimum proceduralin a manner consistent with the

I, 8 22 theArticles and of State Constitution.requirements of Part
Therefore, I II are from thethat and severableparagraphswe conclude

ofprovision RSA 458:15-b.unconstitutional
I provideII as follows:note that andparagraphsWe

III, all financial affidavitsprovided paragraphI. as inExcept
onlybe and accessiblechapterfiled this shall confidentialunder

litem,parties, attorneys, guardian departmentthe the adto their
for childemployees responsibleand humanof health services

administration, officials theand state and federal forsupport
carrying out their official functions.purpose of

a financial affidavit toAny knowinglyII. who disclosesperson
not to obtain the financial affidavit underany person authorized

paragraphof a Thisguiltythis section shall be misdemeanor.
toby pursuanta courtapplyshall not to documents released

III.paragraph

added).458:15-b, I, IIIparagraphII declared(emphasis HavingRSA
unconstitutional, RSA 458:15-b now contains nomayit thatappear

to a confidentialpublic petitiona of the to for accesspossibility for member
458:15-b, I,an would RSAinterpretationaffidavit. Such renderfinancial

toinfringement public rightthe of access courtuponunconstitutional as an
conflict,B,IV, thisrecords, Part 2. To resolve wesupraas discussed. See

will be to bethe that “a statute not construedprincipleinvoke
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unconstitutional, a renderingwhere it is to construction itsusceptible
(1986)Bresnahan, 687,v. 691Coffey (quotationconstitutional.” 127 N.H.

omitted). above, legislatureFor the reasons stated we believe that the
comparablea Iprovision paragraphwould have chosen to enact to that

a for 127procedure public Coffey,included constitutional access. N.H.Cf.
statute,(concludingat 691 legislature permittingthat would have enacted

institution of a tort after the a party,action death of with a constitutional
six-year two-yearlimitation rather than the unconstitutionalperiod

statute).in paragraphslimitation contained the We therefore construe I
provide publicand II to for in a withaccess manner consistent the State

(1)Constitution; that opposingis: that ofpartythe disclosure the
sufficientlydocument demonstrate that there is a compelling reason that

(2)document;justify preventingwould to thatpublic access and that the
court determine that no reasonable toalternative nondisclosure exists and
use least means accomplish purposes soughtthe restrictive available to the

(1991) (statuteLaPorte,to 73,be achieved. v. 134State N.H. 78-79Cf.
prohibiting deposition of agechildren who were under sixteen at time of

unconstitutional,offense was but court construed statute to prohibit
deposition of who agechildren are under depositionsixteen at time of in
order to render the lightstatute constitutional in of its purpose protectto

from repetitive interrogationchildren judicialwithout supervision).

SeparationVII. Powersof

Having 458:15-b, I, construed,concluded that RSA as does not violate
the right documents,constitutional of access to court and that RSA 458:15-
b, I II III,and 458:15-b,are severable from RSA we now consider whether

provisionsthe remaining of RSA separation458:15-bviolate the of powers
guaranteed I,Part 37by Article of the State Constitution.

petitioners I,The contend that RSA 458:15-bviolates Part 37 byArticle
controlling records,access to court and thus intruding upon the court’s
power “to control its proceedings.”own disagree.We

An poweressential of judiciarythe poweris the to control its own
LaFrance, (1983).proceedings. 171,v.See State 124 N.H. 179-80 The

doctrine of separation powersof is violated when one branch of
government usurps power Opinionan essential of Seeanother. theof

(1981).Justices, 552,121 458:15-b, construed,N.H. 556 Under RSA as the
authoritycourt retains Therefore,ultimate over access to court records.

powerthe to judicialcontrol proceedings continues to rest with the
judiciary.

petitionersThe arguealso that RSA 458:15-b conflicts with the court’s
rule-making II,authority under Part Constitution,Article 73-a of the State
and thus violates separation powersthe of doctrine. They contend that
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byto filed“powercourt’s control records458:15-b conflicts with theRSA
Courtactions,” Superiorconflicts withspecificallyin andparties pending

construed,458:15-b,stated, the court retains197. under RSA asRule As
records, and thus the statute doesauthority over access to courtultimate

Furthermore,control records.powerthe court’s to thesenot conflict with
458:15-b, construed, SuperiorRSA as conflicts withwe not thatagreedo

Court 197.Rule
shall,clerkpertinent part:in “Theprovides,Court Rule 197Superior

in aparty’sthat affidavit sealedrequest any party, placeofupon written
the ofby Officeopened except parties,shall not be theenvelope, which

458:15-b, I,197 RSA differor of court.” Rule andSupport,Child with leave
(1) upon filing,all affidavits confidentialin the latter makesrespects:two

request of aonlyofrequires sealing uponthe the affidavitswhile former
(2) more individuals access to affidavitslatterparty; permitsand the

We find that neither of theseof than does the former.without leave court
and court rule.in a conflict between the statute thedifferences results

458:15-b, I, prevents party197 aand Rule can coexist. NeitherRSA
458:15-b, I, construed,asthe of the other. RSAinvoking provisionsfrom

automatically,confidential but access isall financial affidavitsmakes
court, attorneys,their theparties,of to “thegranted, without leave

litem, employeesof human servicesdepartment health andguardian ad
administration, other]and state andsupportfor childresponsible [certain

maythis a still invoke theprovision, partyId. Despitefederal officials.”
placethe the affidavitby requesting197 that clerkprocedures of Rule

court,ofseal, granted,will leave toin which case access be withoutunder
Super. InCt. R. 197. thethe Office of Childonly parties Support.the and

458:15-b, I,197, applies.RSArequestof under Ruleabsence a written
Ifa conflict. aof the statute and the rule does not createThe coexistence

197, 458:15-b, I, is notto Rule RSApursuantaffidavit is sealedfinancial
458:15-b, I, alwaysin RSA that access beNothing requiresviolated.

court, any orguardian litem or stateof to the adgranted, without leave
ofprovisionof theSupport;officials outside of the Office Childfederal

confidentialityrulemerely exception generalis an to the ofaccess to them
Thus,458:15-b, I. not thesupplantRSA the statute doesbyestablished

v.rule, two continue to exist without contradiction. Stateand the Cf.
(1995) (statutes473,Farrow, deal with a similar140 N.H. 475 which

other).are be construed so as not to contradict eachsubject matter to

is of thethat RSA 458:15-b a violationpetitioners’ argumentsThe
powerit court’supondoctrine because intrudes thepowersofseparation

conflicts withand records and because itproceedingsto control its
Therefore, RSAhold thatunpersuasive.197 are weCourt RuleSuperior
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458:15-b, I, construed, separation powersas does not violate the of
I,Part Article 37 of the Constitution.guaranteed by State

VIII. Conclusion

reasons,For I II offoregoing paragraphsthe we hold that and RSA
458:15-b, construed, rightas do not violate the of access to court records

I,provided by Part Articles 8 and 22 of the State Constitution. Nor do
I,I IIparagraphs byand violate the of Partseparation powers guaranteed

However, 458:15-b,Article 37 of the State IIIConstitution. RSA is an
rightunconstitutional restriction on the of access to court recordspublic

I,provided by Part 8 22Articles and of the State Constitution. Because
458:15-b,RSA III provisionsis severable from the other constitutional of
458:15-b, valid,RSA provisionsthe constitutional remain as inconstrued

opinion.this

part; part;in reversed in andAffirmed
remanded.

Broderick, C.J., Nadeau, Galway, JJ.,and Dalianis and concurred.
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