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458:15-b, I, construed, separation powersas does not violate the of
I,Part Article 37 of the Constitution.guaranteed by State

VIII. Conclusion

reasons,For I II offoregoing paragraphsthe we hold that and RSA
458:15-b, construed, rightas do not violate the of access to court records

I,provided by Part Articles 8 and 22 of the State Constitution. Nor do
I,I IIparagraphs byand violate the of Partseparation powers guaranteed

However, 458:15-b,Article 37 of the State IIIConstitution. RSA is an
rightunconstitutional restriction on the of access to court recordspublic

I,provided by Part 8 22Articles and of the State Constitution. Because
458:15-b,RSA III provisionsis severable from the other constitutional of
458:15-b, valid,RSA provisionsthe constitutional remain as inconstrued

opinion.this

part; part;in reversed in andAffirmed
remanded.

Broderick, C.J., Nadeau, Galway, JJ.,and Dalianis and concurred.
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(WilliamGreen, P.A.,Bass + of J.PhinneySheehan Manchester
brief,a. Donovan fororally), plaintiffs.Donovan & on the and Mr. the

(RussellLLP, F. Hilliard andUpton Hatfield,& of Concord Matthew
brief,Serge orally),R. on the and Mr. Hilliard for the defendant.

(CordellAssociation, A.Hampshire MunicipalNew of Concord
brief)Johnston on the as amicus curiae.

Broderick, parties SuperiorC.J. The decisions of the Courtappeal
J.)(Fitzgerald, Energy, proposedto Bio LLC’s use ofpertaining

inwoodchipsconstruction and demolition debris as a source of fuel its co-
generation facility, byand a cease and desist order issued the defendant

(town),Hopkinton regarding operation facility.Town of of the We affirm
in inpart, part,reverse and remand.

I

(Bio1983,plaintiff Energy,Since Bio LLC has a woodEnergy) operated
inco-generation facility Hopkinton. The business involves the combustion

woodchips generateof to is soldelectricity. electricitysteam and The to
Public Service of Hampshire utility companies.New and other Because the

zone,facility located in theis town’s Industrial M-l which does not
expressly allow use of co-generation, Energy requiredthe wood Bio was to

(ZBA)obtain a variance from zoning adjustmentthe town’s board of and
site-plan approval from the in andplanning board order to construct
operate facility.its

1983,In February EnergyBio the board forappeared planningbefore
plan approval. public hearingsite At the on Bio Energy’s application, the

issue of facility “always woodchipswhether the would burn or at some
point will toEnergy] pelletized[Bio want burn tires” was raised. Bio
Energy’s representative “theystated that possibilityhad talked about the

burningof plan woodchips.”rubber but the to burn Thedefin[i]te [was]
representative event,inacknowledged anythat the “would havecompany
to conform with air pollution standards.” The board conditioned plansite
approval for the facility upon Energy’s necessaryBio of andreceipt State
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upon theseparate placedNo condition waspermits.federal environmental
to used.source of the fuel be

1983, requestthe ZBA to aEnergy appearedIn Bio beforeMarch
co-generation facility.operateconstruct and the woodvariance to

ZBA upon properand the focused theEnergyDiscussions Biobetween
source, of fuel. In grantingnot the source or nature thestorage of the fuel

source orvariance, any uponZBA not limitation theplacethe the did
nature of the wood fuel to be used.

Protectionregulated byare the EnvironmentalEnergy’sBio emissions
(EPA) Act, by§§Air 42 U.S.C. 7401 et andseq.,under the CleanAgency

(DES)Environmental Services underHampshire Departmentthe New of
(2005 2005),Act, Supp.125-C & andchapterthe Air Pollution Control RSA

(2005). 1990’s,Act, InchapterAir RSA 125-1 the DESthe Toxic Control
limitations onprogram, placesV whichpermittingestablished the Title

facility, including on its fuel use and fuel mixtures.Energy’sBio
tocontinually adjustedBio has modified and its fuel sourceEnergy

regulations and economic conditions.respond changingto environmental
(C &D as awoodchips woodchips)Its use of construction and demolition

fuel.yearsfuel source has increased over the as a lower cost source of
woodchip preparedC &D are fuel from wood that has beenwoodchips

followingfrom material construction and demolitionseparated other
activities and then cleaned.

2001, Energy applied building inspectorIn Bio to the town’sDecember
delivery woodchipsa to mechanize the of C & D frombuilding permitfor

Inpower plant. buildingto the thestorage submittingthe wood fuel area
doingBio informed the town that it was thepermit application, Energy

Dwoodchipswork as to be able to use derived from C & wood. Theso
(selectmen)building permit bywas issued the board of selectmen on

10,2001.December
2002,In ofJanuary the town administrator sent a letter on behalf the

its to C & D andEnergy supporting plan woodchipsselectmen to Bio use
Bio therequesting meeting Energy accepta to establish whether could

Dtown’s C & material. As the letter stated:

with andwatching great hope,Our office has been interest we
also, could, yourin for ahelping way applicationwhatever we

from the State of New As weHampshire.Solid Waste Permit
BioEnergyunderstand this would enable to burnpermit,the

together woodchips.wood and with clean Thepainted plywood
cordiallyBoard of Selectmen extends an invitation to meet with

them, Superintendentand their Transfer Station to discuss the
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of our C & D and toBioEnergy taking percentageof apossibility
parties.a rate to bothnegotiate acceptable

omitted.)(Emphasis ellipsisand
2002, air division of DESJuly Energy appliedIn Bio to the resources

woodchipsburn to 100%permit upfor a modified Title V to allow it to
D permitting requirements,from C & Pursuant to DESderived debris.

& DpermitBio an with State for a to use CEnergy applicationfiled the
wastepermit program, byin its fuel mix. The overseen the solidwoodchips

DES, D thatregulates quality woodchipsdivision of the of the C & enter
tofacility management woodchips priorthe and the of the combustion.

2003, of theJuly period publicIn after a review that included notice
town,in the DES issued aproposed permit public hearingrevised and a

Dallowing woodchips.Bio to burn C &permit EnergyTitle V
2003, Hopkinton petitionIn several residents of filed a withSeptember

a and order torequestingthe selectmen the issuance of cease desist
D source.prevent Energy utilizing woodchipsBio from C & as a fuel

Following public hearing, Energy theya the selectmen informed Bio that
a cease and order if Bio did not to theEnergy applywould issue desist

ZBA 1983planning permit,or the board for a new that theasserting
“any significantvariance did not contain allowance for factor such as lead

or similar emissions into the air.” The selectmen stated that Town“[t]he
every changenow has reason to conclude ... that the in constitutes afuel

and, therefore,in use the to for newchange requirement apply permit.”a
2003,In November a Biothe selectmen issued cease and desist order to

Energy, which provided:

676:17-a, you herebyPursuant to RSA are ordered to cease and
desist from inany activity burningconnection with the of

orconstruction demolition debris at the Bio inEnergy facility
NH,Hopkinton, anyWest and from further activity pursuant to

10,2001.building permitthe issued on December

debris,As burningto the of construction or demolition the Board
determined, 7, 2003,[of on that existingSelectmen] October the

infacilityvariance issued for this 1983 did not include within its
burning debris,the ofscope construction or demolition and thus

inany activity this regard Hopkintonviolates the Zoning
Ordinance, which does not inpermit anysuch a use zone. The

(7)corrective action isrequired by youa statement within seven
days to the effect that willyou anynot undertake such activities
unless and until all andnecessary approvals permits have been
obtained.
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2003, declaratory andEnergy petitionIn December Bio filed a for
(1)sought:Bio ainjunctive damages against Energyrelief and the town.

unlawful,and desist orderdeclaratory judgment that the town’s cease was
2001proceed buildingthat it was authorized to with construction under its

permit, legal preemptionand that the doctrine of barred the town from
& Denforcing zoning against Energy’sthe ordinance Bio use of C

(2) injunction regulatinga to the town fromwoodchips; permanent prevent
(3)& D onwoodchips; monetary damagesits use of C based the town’s

(4)land;partial taking legalunconstitutional of its and fees and costs
of Thelitigatingassociated with the lawfulness the cease and desist order.

counterclaimed, Energy’s woodchipstown that Bio use of C & Dasserting
inimpermissible changeas a fuel source constituted an use because it was

beyond scope permittedthe of uses allowed under the 1983 variance and
zoning seekingwas in violation of the town’s ordinance. In addition to

costs,various as as andfindings, attorney’s soughtwell fees the town
in form aninjunctive directing Energy anyrelief the of order Bio to cease

of C & Doperations involving burning woodchips.the
2004,In March the trial court vacated town’s andthe cease desist order

it,authorityon the basis that the town lacked to and thatissue ruled the
inchange resulting Energy’suse from Bio use of C & D did notwoodchips

2004,Inrequire granting Aprilthe of a new variance. the trial court
injunctivedismissed the counterclaim for relief and denied Biotown’s

for InEnergy’s request permanent injunctive againstrelief the town.
2004, grantedOctober the trial court the town’s to Biomotion dismiss

2004,InEnergy’s takings claim. November the trial court ruled that the
issue of the construction and modification to Bio Energy’s existing facility

ripe yet regulatewas not for review because the town had not toattempted
any portion Energy’s three-phase plan. appealsof Bio These followed.

court,argument mayAfter oral before this we became aware that DES
Energy’shave revoked one of Bio and thatoperating permits the

legislature disposalhad established a moratorium on the of construction
1,untilby Julyand demolition waste incineration 2006. We accordingly

parties addressing anydirected the to submit memoranda whether or all of
forappeal ripe judicial anythe issues on are review and whether or all of

designedthe issues on are moot. The doctrine of mootness is toappeal
decidingavoid issues that “have become academic or dead.” Petition of

(1996) omitted).Brooks, 813, (quotation140 N.H. 816 Our of thereview
that, moratorium,parties’ despitememoranda convinces us the the case

will, therefore,involves a interest” and we the“pressing public resolve
118legal presented. Royer Dep’t Empl. Security,issues See v. State of

(1978).673, 675N.H.
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II

(1) rulingin that iterred:the trial courtarguesthe town thatappeal,On
controlexercisingfromstatutesby State air emissionspreemptedwas

(2) that the use ofissues; dismissingin its claimandlocal land useover
changeconstituted aD as a fuel sourcefrom C & debriswoodchips derived

Biopermits.localto obtain newuse, EnergyBiothereby requiringof
(1) in dismissingthe trial court erred:arguing thatEnergy cross-appeals,

attorney’sfor feesrequestand itstakingan unconstitutionalits claim of
(2) outsideits claim that it had not actedcosts; to rule onby failingand and

inWe review these issuesbuilding permit.2001of the Decemberscopethe
order.

isin a motion to dismissreviewingapplies“The standard this court
of areasonably susceptibleallegations areplaintiff’sor not thewhether

LaRoche, Doe, 134Adm’r v.recovery.”permitconstruction that would
(1991). pleaded, and562, as true all facts wellN.H. 564 take“[W]e

in most favorable tolighttherefrom theconstrue all reasonable inferences
(1985).294, 296Dougherty,Tilton v. 126N.H.nonmoving party.”the

in that it isrulingthe trial court erredarguesThe town first that
statutes, 125-C,chapterRSA fromby State air emissionspreempted

issues; issuing a cease andexercising specifically,control over land use
co-generationfrom its woodprevent Energy operatingdesist order to Bio

from the town incontraryin a manner to the variance it receivedfacility
forexpressly1983. that RSA 125-C reservedEnergy argues chapterBio

emissions; statutoryair that the andauthority regulatethe State the to
on faceregulatory comprehensivescheme is detailed and and its

regulateto the fieldlegislature exclusivelydemonstrates the intent of the
control;air and town’s of the cease and desistqualityof that the issuance

directly contraryair emissions is toupon regardingorder based concerns
unlawfully attemptsof 125-C and toexpress provisions chapterthe RSA

inregulate a field.preempted

essentially statutory“The issue is one ofpreemptionstate
tointerpretation authority regulateand localconstruction —whether

orzoning enabling preempted by policy.”under a is state law N.act
(2004)Bethlehem, 606, 611Envtl. v. Town 150 N.H.Country Servs. of

omitted). may be found when(quotation ellipsis “Implied preemptionand
comprehensiveness statutorythe and detail of the State scheme evinces

regulation.”to local Id.legislative supersedeintent

statutory comprehensive,To determine whether a scheme is the
expressed purpose grantcourt looks to: whether the of the statute and the

entire inregulatory authority regulateof evinces an intent to the field
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Colebrook, 767,v.question, JTR Colebrook Town 149 N.H. 769-71of
(2003); application processthe extent of the necessary permit,to obtain a

Whitcomb, Carroll, 402, (1996);Arthur Inc. v. Town 141 N.H. 406of
whether the statute contemplates public hearings anyon proposal
affecting a municipality, Applied TechnologyChemical v. Town of
Merrimack, 45, (1985);126 N.H. 49 the level of anddetail technical

ofspecifics regulations,the State’s Town Pelham v. Browning Ferrisof
N.H., 355, (1996);Indus. 141 N.H. 364 and agencywhether the has theof

authority investigateto and in regulatorytake action toresponse
violations, (1987).Appeal 98, 105-06Coastal Materials 130Corp., N.H.of

The declaration of and inpolicy purpose RSA 125-C:1provides:

It is hereby public policydeclared to be the of the state of New
Hampshire purposeand the of this chapter to achieve and

degreemaintain a reasonable of ofpurity the air resources of the
health,promote welfare,state so as to public safety,the and

human,prevent injury life,or plant,detriment to and animal
physical property resources,and other foster the comfort and
convenience of the people, promote the economic and social
development of this state and to enjoymentfacilitate the of the
natural attractions of the state.

The chapter twenty-onecontains sections indefining establishingand
detail a statewide permitting program to monitor air qualityambient
throughout the State.

The statute establishes toauthority develop a comprehensive regulatory
and contaminants],”abatement Itprogram. broadly regulates “[a]ir RSA
125-C:2, II, 125-C:2,and “air pollution,” RSA III. It grantsalso the

125-C:4,commissioner of DES rule-makingextensive authority, RSA and
(1)the authority to: a“develop!] comprehensive andprogram provide

study,services for the prevention, and abatement of air pollution,” RSA
(2)125-C:6, II; and regulat[e] pollution“[c]oordinat[e] and the air control

programs of political subdivisions of the agreementsstate and enter [into]
with said plan implementsubdivisions to or programs for the control and

125-C:6,pollution,”abatement of air RSA XIII.
125-C:6,RSA XIV requires the commissioner to establish and aoperate

“construction, installation,statewide permitting system for the operation
or material pollutionmodification of air devices and sources.” Pursuant to
its rulemaking authority Act,and the mandates of the Clean Air 42 U.S.C.
§§ 7401 et seq., DES enacted the V permittingTitle toprogram regulate
the operation any “major 125-C:11;of ... airsource” of emissions. RSA

Rules,N.H. Admin. Env-A 600 et seq.
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toa air emissionsfacility’sreviewsprogramThe permittingTitle V
regulatedanyair forambient levelswith establishedcomplianceensure

(2005);facility. 125-1:5 N.H.by a RSAregulatedair emittedpollutanttoxic
inbyset DESRules, air limits areEnv-A 1400. AmbientAdmin.

(DHHS) toand human servicesconjunction departmentthe of healthwith
pollutants.to air Seeexposureand reduce human toxicpollutionrestrict

Rules, requiredis toEnergy1401.01. BioAdmin. Env-AN.H.
limitswithin the maximum emissionsoperationsdemonstrate that its are

by DHHS.set DES and
denial,for thethe statute contains detailed criteriaAdditionally,

authorizingpermit,or of a DES tosuspension, revocation modification
inoperations compliancenotagainstand take corrective actioninvestigate

125-C.T3; 125-C:6,XIV.regulations.with statute and RSA RSAthe

statutorycomprehensivea detailed and State scheme“Generally,
legislative intent toparticular preempta field demonstratesgoverning

in hands.”that exclusive control the State’s JTRby placingfield
Colebrook, of the149 at 770. “Such exhaustive treatment fieldN.H.

Envtl.,Country 150legislative occupymanifests intent to it.” N.ordinarily
comprehensivethat 125-C achapterN.H. at 615.We hold RSA constitutes

pollutionairregulatory preemptingand detailed scheme the field of
control in this State.

regulate that has“It is well settled that towns cannot a field been
Colebrook, (quotationthe State.” 149 770preempted by JTR N.H. at

omitted). not“Even when a local ordinance does conflict with aexpressly
statute,State it will be it thepreempted when frustrates statute’s

611;Envtl., v.purpose.” CountryN. 150 N.H. at see CityWasserman of
(where(1984)Lebanon, 538,124 N.H. 542-43 State has enacted a

scheme,comprehensive regulatory no local actions or ordinances will be
it).allowed to contravene

itargues preemptedThe town that “is not from Bio torequiring Energy
Cprior burningobtain a new variance to wood from &'Dchips derived

applicable legislationmaterials because the authorizes additional
emissions,in thethe field of air and because Town’smunicipal regulation

Chapteractions not to or of RSA 125-C.”repugnant purposeare the letter
indo that the have beenagree givenWe not cities and towns this State

airauthority” regulate Corp.“concurrent affirmative to Stablexpollution.
(1982).1091, 1101122v. Town N.H.of Hooksett,

ruled,As court RSA 125-Cchapterthe trial

anynot contain authorization for local control overexpressdoes
policy throughout Althoughcreation of air the thethe state.



154

contain languagestatute does some some ofindicating degree
standards,local in aircreating languageinvolvement such is

through role,derived andonly inference indicates a minimal at
most, Thus,municipalities.for to require Energy applyBio to for

debris,ina new order to C & D Energyvariance burn when Bio
grantedhas a Valready [permit]been Title from to burn[DES]

such debris amount the angranting impermissiblewould to town
veto power programover the ... Title V and frustrates its
purpose.

agreeWe with the trial “although [thecourt that various sections of
to inmay encourage municipalities makingstatute] the ruleparticipate

process,” specific statutory provisionsnone of the townbyreferenced the
support legislaturethe conclusion “that the intended provideto
municipalities with the interfereauthority regulatoryto with air matters
as the Town did here.”

improbable‘We it asregard highly legislature,that the after
establishing guidelines,” intended to regulationdetailed leave the ultimate

air pollution vagaries Colebrook,of “to the of local JTR 149regulation.”
atN.H. 771. It follows that the had no to a andauthoritytown issue cease

upondesist order ofproduced by Energy’s operationbased emissions Bio
co-generation facility. field,its state preempted“Where the has the local

regulating subjectlaw the same is withinconsistent the state’s
interest,transcendent actuallywhether or not the terms of the local law

omitted).legislation.”conflict with the statewide Id. at 773 Of(quotation
course, “[a]ny regulations relatinglocal to such matters as andtraffic
roads, snow,building garbage, sewageandlandscaping specifications, and
removal, signs, subjects, any facilityand other related to which industrial

subjectedwould be and which in faithgoodare administered and without
effect,exclusionary may validly applied facility approvedbe to a theby

122Corp.,State.” Stablex N.H. at 1104.

Ill

The second raised is trial inbyissue the town whether the court erred
dismissing Energy’s woodchipsits claim that Bio use of fromderived

& DC debris a in use from that 1983change permitted byconstitutes the
argues duringvariance. The town that the initial ZBA and planning board

hearings, Energy representedBio that its toco-generation facility “was
source,pureuse wood as its fuel and that inchips” subsequentthe change

fuel source “to more dangerous,a toxic substance from the naturedeparts
and ofpurpose prevailing nonconforming represents illegalthe use and an
expansion of Energy’s operation.”Bio
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substantially changes theenlargementand that“[A]n extension
Townnonconforming impermissible.”of the use ispurposeandnature of

(2001). establishingof328, “The burdenWickson, 146 N.H. 330v.Salem
anduse and not a newfundamentallyis the samethe use in questionthat

Leskiewicz,it.” London v.assertingthe Newpartyone is onimpermissible
(1970).462,110 N.H. 467

the ofscopeis withinactivityIn thedeciding particularwhether
mayconsiderationacquired nonconformingor usethe established

(1)to, others, factors: to whatamong followingthegivenbe
ofpurposein nature andquestionthe use reflect theextent does

(2)use; amerelyit differentnonconformingthe isprevailing
the or it constitute a useutilizingmanner same use doesof

(3)character, kind; doesand this use[and]different in nature
neighborhood.onsubstantiallyhave a different effect the

of theoriginal purposeto nature anddegree467-68. “The which theId. at
haslargely thereundertaking unchanged determines whetherremains

Id. at 468.change preexistinga in the use.”been
minutes do mentionmeeting1983 ZBA notplanningThe and board

“woodchips”burnEnergyBio that it would“pure woodchips.” represented
addition,In neither theburning chips.raised of rubberpossibilityand the

a theuponnor the ZBA conditionplanning approvals imposedboard
in the co-generationor of the to be used as fuelwoodchipssource nature

upon a variance wherefacility. impose impliedA court will not limitations
variance See N.imposed grantwas at the of the itself.no such limitation

Servs., 146 N.H. at 353-54.Country Envtl.

of Bio utilizedpart twenty years, EnergyFor the haspastbetter the
rangemix from of wood Thesewoodchipsa fuel of a wide waste sources.

lumbering operations, andforestrywood from andhave included waste
sawdust, pallets,shavings, chipped chippedwaste such asother woods

wood, chips. Energy’sfrom C Dwoodchips pulp& and Bioplywood,
“merelyC D materials awoodchipsincreased of derived from & isuse

use,” ie.,utilizing co-generation. Seemanner of the same wooddifferent
Leskiewicz, at that use of fromwoodchips110 N.H. 468. We hold the

nature and ofsubstantially change purposeC & D materials does not the
by 1983original permittedthe use the variance.

IV

First, Energyin Biocross-appeal.Bio raises three itsEnergy issues
inauthority regulating preemptedthat and a“by oversteppingasserts its

economically ofdeprived Energyin a that Bio of an viable usefield manner
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its Town itsproperty, the ‘abused discretion’ and acted in an and‘arbitrary
manner,” therebyunreasonable’ in an ofresulting takingunconstitutional

Bio Energy’s property rights. Energyvested thatarguesBio the trial
mistaken,court in rulingerred that the town’s conduct was of athe result

but arbitrary, Energy’snot unreasonable or ofinterpretation Bio variance.
The Hampshire provides partNew Constitution that “no of a man’s

be taken him ...property shall from without his own consent.” N.H.
CONST, I, “Apt. ‘taking’art. 12. occurs the of aapplication regulationwhen
to a particular parcel denies the owner an of oreconomically viable use his

(1992).337,her v. Wolfeboro,land.” Smith Town 136 345N.H.of
“[Arbitrary substantiallyor unreasonable depriverestrictions which the
owner of the viable use of his land in toeconomically order benefit the

inpublic way constitutes a taking meaningsome within the of our New
Hampshire Constitution the ofrequiring payment just compensation.”

omitted).Keene, (1981)City 590,Burrows v. 121 N.H. 598 (quotationof
However, onboard decisions based interpretations“[e]rroneous mistaken
of regulations materiallyvalid differ technically precise applicationsfrom

ordinances;of invalid a mistaken board takingdecision does not effect a
when the erroneous decision resulted from ofmisconstruction otherwise

(1993).1, 10valid Town of Wolfeboro,restrictions.” Dumont v. 137 N.H.
court, claim,The in Biodenying Energy’s takingstrial reasoned that

“the Town not a new and permanentlydid create ordinance restrict Bio
Rather,Energy from the use of property.its the Town the ...issued cease

and desist Bio from Drestricting Energyorder &burning C debris ...
it that activitybecause believed such was outside the of thescope variance

that it Bio in 1983Energyissued to and that such wasactivity injurious to
the public.” The court also noted that Energy successfully“Bio has opted
on right petitionits to Court tothe review and reverse the Town’s
decision____In regard, ‘[a]nythat in of subjectdecrease the value the

duringproperty pendencythat occurs the of governmental decision
making toappeals superior by[or the must be the propertycourt] borne

”giveowner and not to a compensable taking.’ (Quotingdoes rise v.Smith
346.)Town 136 atof Wolfeboro, N.H.

We with trialagree ruling.the court’s theAlthough selectmen
order,improperly issued the and given anycease desist the lack of

controlling precedent at thelegal prohibiting banningtime the town from
debris,the of Dburning C & its arbitraryactions were not and

analysis.unreasonable in the context a takingsof
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V

itsdismissingbytrial court erredarguesBio next that theEnergy
676:17-a, (Supp.VIIRSAattorney’s fees and costs underrequest for

2004,2005). 10, ruled that Biotrial courtorder November theIn its of
monetary and otherdeclaratory,injunctive,toEnergy’s requestpetition

review, Biodismissing Energy’stherebyforripewas notequitable relief
for fees.legalclaim

VII, is676:17-a, a cease and desist orderto whenPursuant RSA
anddismissed, the reasonabletrial court “shall order coststhe defendant’s

to courtif “it theattorneys by municipality” appearsto be thepaidfees
frivolous, faith, was basedin bad or notthe was was commencedthat order

or was notinquiryafterupon information and belief formed reasonable
Bious thatin that the record before establisheswell-grounded fact.” Given

has, woodchips derived fromEnergy knowledge,town’s utilizedwith the
formaterials, governments,federalby& D as the State andapprovedC

actively sought to entertwenty years,of and that the townpartthe better
& Dburn the town’s Cwhereby EnergyBio wouldagreementinto an

debris, to the court.this issue and remand trialwe reverse the dismissal of
attorney’s andto feesEnergyThe whether Bio is entitled reasonableissue

isdesist orderwith issuance of the cease andcosts associated the town’s
record,”developed Appealbeing adjudicated adequatelyof on an“capable

874, 878(1998), is, therefore,Assoc., 142 ripeandEmployees’State N.H.of
for review.

VI

to onfailingtrial erred ruleFinally, byconsider whether the courtwe
has the of DecemberEnergy’s scopeBio claim that it not acted outside the

that trial court rulebuilding permit. Energy requested2001 Bio the
regulatingtown from itspreemptionwhether the doctrine of bars the

co-generation facility.for itsphase planthree eonstruction/modification
its forEnergy planBio had not submittedThe town that becauseasserted

ZBA, has takenplanningreview to town’s board or no reviewplansite the
which, if theapplicableto local are toplace any, regulationsdetermine

project.

town, that “theagreed concludingtrial with the becauseThe court
Bioregulate any portion Energy’smade ofany attemptTown has not to

Bioplan, Energynor hasphasethreeproposed eonstruction/modification
theby Town would frustrateany permit requireddemonstrated that the

emissions,” Bio Energy’sorauthority regulateState’s to solid waste air
reasoned,As the trial courtripefor relief not for review.petition was
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or the applying regulations“[W]hether not Town is that run tocounter the
statutes,applicable is an of only analyzedissue law that can be and

determined attemptedafter the Town has to apply regulations. Anysuch
advisoryorder on the issues raised would constitute an opinion which this

mayCourt give.”not We find no error.

in part; reversed in andpart;Affirmed
remanded.

DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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