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standard in aof the best interests of the childapplication[The]
nonparentand adispute parentbetween a natural ...custody

if conduct towards theprocess parent’sdue thewould offend
constitutionallyparent’schild not been inconsistent with thehas

protected status.

case,Nelson, of that heldAddressing specific149 at 548. the facts weN.H.
rightsconstitutional toparent’sthat it would violate a fit natural State

person expressto an third over thegrant rightscustodial unrelated
however, that ourrecognized,that Id. at 549. Weobjection parent.of

Bodwell, 514, toexceptionin 141 N.H. at carved out a limited thisdecision
Nelson, 549; D. v.Stanley149 at see alsostepparents.rule for N.H.

(1983).D., 138, reasoning124 N.H. 143 Consistent with ourDeborah
inabove, Stanley lightBodwell and D. of the Unitedwe would overrule

Court’s in Troxel.SupremeStates decision
reasons, of superiorFor we would affirm the final decree thethese

Accordingly, respectfullycourt. dissent.we
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Winters, defender, Concord,of on the briefappellateAndrew assistant
orally, juvenile.and for the

Nadeau, an order of the Rochester Districtjuvenile appealsJ. The
J.) suspended jail argueshim to a term. He(Cappiello, sentencingCourt

(1) 2005)169-B:19, it(Suppthat: RSA III-c is unconstitutional because
system juvenile jury subjects juvenilesestablishes a of trials that to double

(2) in suspended jailand that the trial court erred ajeopardy; imposing
2005) holding personRSA 628:1 a(Supp. precludessentence because

“criminally yearsfor an act he committed when he was twelveresponsible”
old. We affirm.

seventeen,Atfollowing ageThe limited record reflects the facts. the of
was andjuvenile charged delinquency aggravatedthe with felonious sexual

assault, which he committed at the of anallegedly age Followingtwelve.
adjudicatory juvenilethe court found the Prior tohearing, petition “true.”
the for adispositional hearing, juvenilecounsel the filed memorandum of

arguing legally juvenilelaw that the court could not sentence the to a
suspended jail hearing, juvenilesentence. After a the court sentenced the

a suspended jail eighteento term of twelve to months.
169-B:19,juvenile arguesThe that RSA III-c is unconstitutional because

Jones,subjects juveniles jeopardyit to double in violation of Breed v. 421
(1975). Specifically,U.S. 519 he thatargues procedureunder the

169-B:19, III-c,by juvenileestablished RSA a chooses to a jurywho have
trials,trial faces two which violates the Double of theJeopardy Clauses

constitutionalityState and Federal Constitutions. Because the of a statute
law,a questioninvolves of we review the trial court’s determination de

661, 664, denied,novo. v. 151Kepple,State N.H. cert. 125 S. Ct. 2918
(2005)­.

169-B:19, inlegislature followingThe enacted RSA III-c our decision In
(2001).C.,re 146 722Jeffrey HampshireN.H. There we held that the New

Constitution from inincarcerating juvenilebars the State offenders adult
correctional facilities first affording right jurywithout them the to a trial.
Id. at 724. Because no New statuteHampshire juvenile juryauthorized a
trial, decided, 169-B:19,Jeffreyat the time C. was we held that RSA III
(2002) (2002)169-B:19,and RSA Ill-a were unconstitutional to the extent

they juvenilesthat allowed incarceration of in adult correctional facilities.
Id. at 725.

169-B:19,III-c,legislatureThe RSA establishing juvenile juryenacted a
(a)1,2003. 169-B.T9,procedure, Januarytrial effective RSA III-c provides

in part any juvenile dispositionrelevant that whose includes an imposed,
suspended, facilityor deferred sentence to an adult correctional “shall not

being rightbe committed without first afforded the to a trial orjury
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(b)169-B:19, inprovidesIII-ctrial.” RSAright jurythe to awaiving
issued,is“may, dispositionafter theany juvenilethat suchpartrelevant

dayswithinfiling request threejury” bya de novo trial before a arequest
juryde novo trial shalltheadjudication. possible,Wheneveroriginalof his

RSA 169-equipped jury capability,withbuildingin a district courtbe held
(b), specially assignedaB:19, byin it shall be conductedIII-c and all cases

(c)169-B:19, partin relevantprovidesIII-cjudge.court Id. RSAdistrict
jurisdictionin shall retainpetition originatedcourt which the“[t]hethat

andsupervisionto thepertaining placement,all matters and ordersover
and trialpendency pre-trialthe of thejuvenile duringof thetreatment

beinvolving incarceration willany previous dispositionbutproceedings,”
true,findingIf returns a ofjury jurythe de novo trial. thependingvacated

ofonly portionsor those themay modifyde novo trial court “reinstatethe
suspendedcourtby originating [that were]order made thedispositional

(d).169-B:19,RSA III-cpendency process.”the of the de novoduring...
Court’supon Supremefirst relies the United StatesjuvenileThe

Jones, in a de novonothing precludes appealin Breed v. but Breeddecision
of a to anonly prohibitedfor a The Breed Court the transfer casejuvenile.

juvenile juvenileadult court where the would be tried as an adult after the
contrast,Breed,juvenile Byin court. 421 U.S. at 541.adjudicatedhad been

169-B:19, III-c,a de novo trial to RSA isjuvenile requesting pursuanta
rather,general jurisdiction;not transferred to a court of criminal the case

juvenile system juvenileremains in the court and the does not stand trial
Thus,as an Breed inapposite.adult. is

169-B:19, juvenilesRSA III-c a de novo trial for areprovides jury who
committed,to ordelinquent suspended,found be and sentenced to

time Ajail extending beyond birthday.deferred their seventeenth similar
juryde novo trial is to certain An adultprovided adult defendants.

A indefendant who has been convicted of a class misdemeanor a district
jury rightcourt without a to a de novo trial in superiorhas the the court

(1975) (decided628,jury. Handfield,with a See State v. 115 N.H. 630
law), denied, (1997);(1976);427priorunder cert. U.S. 909 RSA 502-A:12

(2001).(2001);RSA 599:1 see also RSA 592-A:2 The effect of such an
is to vacate the court v. Canaanappeal judgment.district Jenkins Mun.

(1976).Ct., 616, 618N.H.116
Court, Massachusetts,in v.Supreme LudwigThe United States 427

(1976),618 jeopardy challengeU.S. considered a double to a similar de
system placenovo trial in in Massachusetts for adults convicted of

in In Ludwig, Suprememisdemeanors the court. the Courtdistrict
the same claim that has inrejected jeopardy juveniledouble the raised the

instant id. 631. In that the Massachusetts didholding systemcase. See at
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Courtagainst jeopardy,not violate the constitutional double theprotection
reasoned:

decision to secure a new trial rests with the accused[T]he
A de inalone. defendant who elects to be tried novo

positionis in different than is aMassachusetts no convicted
successfully appealsdefendant who on the basis of the trial

gainsrecord and a reversal of his conviction and a remand of his
circumstances,case for a new trial. Under these it has beenlong

onlyclear that may reprosecute.the State The difference
anappeal appeal resultingbetween an on the record and

in inautomatically a new trial is that a convicted defendant
mayMassachusetts a “reversal” and a new trialobtain without

assignment proceedings Nothingof error in the at his first trial.
Jeopardy prohibits affordingin the Double Clause a State from a

opportunitiesdefendant two to avoid and secure anconviction
acquittal.

(citation omitted).631-32Id. at
to on thatjuvenile attempts distinguish Ludwig juvenilesThe the basis

trial,in non-jury theyNew cannot the first andHampshire waive thus
in right jurymust have two trials order to exercise their to a trial. The

however,in Ludwig,Massachusetts scheme at issue did “notsimilarly
allow an accused to avoid a trial of some sort at the first tier before he

by jury Ludwiga trial at the second.” Id. at 620. The Courtobtain[s]
noted, however, “enjoy right by jurythat the defendant could his to trial
expeditiously by procedurethe ... ofinvoking ‘admitting sufficient

trial,infindings having judgeof fact’” first the find him andguiltythe.
sentence,a de novo trial atimpose requesting by jury.and then his Id. 626.

hand, out,On the as Court aLudwig pointedother the defendant could
“utilize aproceeding fruitfully discovery[the first] as tool and find the
strengths and the weaknesses of the State’s case him.” Id. at 627.against

A injuvenile charged by petition HampshireNew is aafforded
similar full inopportunity forgo chargesto a contest of the the initial

“true,”adjudication by having the district court enter a of andfinding
169-B:19,proceeding directly jury Nothingto his de novo trial. in RSA III-­

c prohibits type summary procedure. expresslythis of The statute
to anprovides juvenile may facilitythat no be sentenced adult correctional

right jury right“without first afforded the to a trial or the tobeing waiving
169-B:19,jurya trial.” RSA III-c. a of hisAccordingly, without waiver

trial,to that aright jury juvenile righta the must be afforded before
C.,facilityto an adult correctional can be In reimposed. Jeffreysentence
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Thus, 169-B:19, hardshipnoimposes greaterIII-c146 N.H. at 725. RSA
is first tried foran adult defendant whojuvenile placed upona than isupon

Therefore, as the adultjustA in district court.a class misdemeanor
the de novo trialrights byare not violatedjeopardydefendant’s double

juvenilethe to elect orjeopardy allowingis no double bar tosystem, there
adjudication.jurya de novo trial after an initialwaive

Next, language of RSA 628:1juvenile argues plainthe that the
committedcriminally responsiblea for an act heprecludes holding person

old, jailayears by imposing suspendedhe was twelve and thatwhen
sentence, juvenilehim The contendscriminally responsible.the court held

only yearsthat he was twelve old when he committed thebecause
assault, languagefelonious the of RSA 628:1aggravated plainsexual

inhim to a term of incarceration anprecluded sentencingthe court from
facility. disagree.adult We

offenses,628:1,1, that,part personRSA in relevant for most “aprovides
conduct,less 15 old for butyears criminally responsible maythan is not his

628:1,1, then,adjudged juvenilebe to a Pursuant to RSA adelinquent.”be
juvenile who an he was oldyears maycommitted offense when twelve be

juvenilefound to be a wasdelinquent, juvenileas the case here. The
juvenilecontends that when a district court a to incarceration insentences

corrections,a house of it holdsthereby juvenile “criminallythe
responsible” for of RSApurposes argues Jeffrey628:1. He that C. stands
for thatproposition juvenile necessarily “criminallythe a is held
responsible” sentence an facilitywhenever a to adult correctional is
imposed. disagree.We

Jeffrey juvenileIn C.we held that the incarceration of a in andelinquent
facility juvenileadult correctional was unconstitutional where the nothad

C.,jurybeen afforded a trial. In re 146 N.H. 724. InJeffrey responseat to
ruling,that legislature grant juvenilesthe amended RSA 169-B.T9 to

infacing facility by juryincarceration an adult a de novo trial at their
election.

To be held for“criminally responsible” aggravated felonious sexual
assault is to in superiorbe treated as an adult: to be tried court after an

subject range penaltiesindictment and to the full of criminal for that
628:1, seventeen,II (juvenileoffense. RSA between and whothirteenCf.

orcommitted one more of certain offenses when he was between thirteen
fifteen,and may criminally responsible, onlybe held but after certification

court).RSA 169-B:24 superior Nothingunder and transfer to the in
incarceration,Jeffrey suggestsC. that ofby sentencing juvenilea to a term

juvenilethe has found of aguiltybeen crime and thus been held
“criminally responsible.”
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juvenileThe here was afforded all the protections that attend
juvenile proceedings, including confidentiality of the proceedings and the
closing of his case once he twenty-one yearsbecomes old. See RSA 169-­

(2002B:4, (2002); 2005).VI RSA 169-B:34-:38 juvenile& TheSupp. has not
guiltybeen found of a crime and no such conviction has been entered on

the record. At no time was juvenile’sthe case to superiortransferred the
court, subjectednor was he anto adult orproceeding any penalties that

169-B,were not authorized under chapterRSA which establishes the
procedures penaltiesand for juvenile delinquents. Although juvenile’sthe
sentence included a insuspended term an adult correctional facility by

ofvirtue the fact that he was yearsseventeen old at the oftime his
adjudication, adjudicationthe of equivalent“true” was not to a finding of

inguilt a criminal proceeding. Accordingly, we find no violation of RSA
628:1.

Affirmed.
DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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