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thirty days except bycounterclaim after from the return date ofleave
court).

Affirmed.
DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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(Susan McGinnis,P. assistantgeneralA Ayotte, attorneyKelly
orally),and the State.attorney general, on the brief for

Concord,defender, the andLothstein, of on briefappellateTed assistant
orally, for defendant.the

(Smukler, J.),in theNadeau, Superior CourtFollowing jurya trialJ.
assault, seedefendant, Edson, second-degreewas convicted ofRichard

1(c) (1996);631:2, while(1996); drivingsee RSA 642:6escape,RSA
(2004) (amended(2004);(DWI), 265:82 RSAsee RSA 265:82-bintoxicated

offender, 262:232005), a habitual see RSAdrivingand while certified as
(2004). for thethere was insufficient evidenceOn he contends thatappeal,

and the trial courtdegreefind him second assault thatjury guiltyto of
fourpretrial amongcredit thein its of the defendant’serred allocation

in andpart, partaffirm in vacateimposed. Weconsecutive sentences
resentencing.forremand

In earlythefollowingthe relevant facts.juryThe could have found
15, 2003, officer Judith Estespoliceof March Belmontmorning hours

truck after she him backpickupthe in his observedstopped defendant
Estes, wearingin who wasthrough stop signa road and a reverse.down

armor, The a “Golden Gloves”weighed pounds.120 defendant wasbody
theof thattwenty boxing experience. Estes believedyearsboxer with over

eyes watery.drinking because his were bloodshot andhad beendefendant
dispatchcalledsobrietyto administer field tests andShe decided
sobrietyThe failed all the fieldback-upa officer. defendant ofrequesting

tests.
arrived, theyethad not Estes toldAlthough back-upthe officer

drivinghim arrest for whileplacingthat she was underdefendant
to to beshe the defendant turn aroundintoxicated. After instructed

handcuffed, cryinghis palms up,his out with hands startedputhe arms
said, then the side“No, rightThe defendant struck Estes onplease.”and

fist, Heby “very sharpas a blow.”of head a closed described herthe with
head, her toknocking causingher over andstruck the left side of hernext

in the andproceededHe to kick Estes chestbriefly lose consciousness.
thekicking stoppedAfter the and Estes sawfour to six times.abdomen

to herup attemptedstood and activatemoving away, shedefendant
andinto snowpushedThe then her a bankspray. defendantpepper

theFinally,in and neck area. defendanther the headrepeatedly struck
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slowly updrove off in his truck as gotEstes and screamed into her
microphoneshoulder that she beenhad assaulted and needed immediate

sick, disoriented,Feeling dizzy,assistance. she wayand made her to her
defendant,cruiser and tried to pursue the but she was unable to locate

him.
The chargesdefendant was convicted on four toand sentenced the

infollowing yearsconsecutive sentences: 10 to 30 PrisonState for second
assault,degree by 10 30 inyearsfollowed to State Prison escape,for

2byfollowed to 5 in foryears operatingState Prison after1/2 habitual
certification,offender byfollowed 12 months in ofthe house correction for

driving while intoxicated. The defendant also towas ordered serve seven
indays multiplethe DWI offender intervention upondetention center his

fromrelease State Prison. The defendant was to daysentitled 436 of
pretrial dayscredit. The trial court credited 365 to the 12-month house of
correction remainingsentence and the 71 to 2days l/2-to-5-yearthe State
Prison sentence.

On appeal, the defendant hischallengesfirst conviction for second-
assault,degree thatarguing there was insufficient evidence of extreme

1(c).631:2,indifference to the value of human life. RSA The defendant
argues proofthat of that element of the crime required “evidence of more

conduct, greater victim,violent injuries to orthe situations posing a
greater risk theof victim’s death.” We disagree.

Whether a defendant acted with “extreme indifference” is a question of
(1996).jury. Schultz, 101,fact for the 141State v. 105N.H. In evaluating

claim,the defendant’s insufficiency uphold jury’swe will the verdict
unless, viewing the evidence and all inreasonable inferences the light most

State,to thefavorable no reasonable trier of fact could have found guilt
beyond a Inreasonable doubt. Id. reviewing the ofsufficiency the
evidence, we examine inevidentiaryeach item the of ofcontext all the
evidence, (2004).not in v. 378,isolation. State 151Flynn, 382N.H.
Further, the defendant carries the burden of thatproving the evidence
was Id.insufficient.

There was sufficient evidence to prove that the defendant caused
bodily injury to the victim under manifestingcircumstances an extreme
indifference to the of defendant,value human life. The a “Golden Gloves”
boxer, repeatedly hit the neck,in120-pound officer the head and
repeatedly kicked inher the chest and abdomen while was onlyingshe the
ground, and left injured Further,her in a snow bank. jurya reasonable
could ifhave found that it were for armor,not Officer Estes’ bodyKevlar
which contained a quarter-inch steel trauma plate, the defendant’s attacks
would injuries.have caused life-threatening
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in lightthe evidence the mostviewingaAccordingly, jury,reasonable
State, beyond a reasonable doubtthe could have concludedfavorable to

to Officer Estes underbodily injurycausedthat the defendant
to the value of humanmanifesting an extreme indifferencecircumstances

life.
allocatingin 365the trial court erredNext, argues thatthe defendant

to 12-month house of correctionof confinement credit thedays pretrial
any opportunitythat forThe contends this eliminatedsentence. defendant

toobjectdid not thisgood Althoughon behavior. heearly release based
below, plainasks us to vacate it as error.allocation he now

rule us to consider an error that affectsplainThe error allows
by party.in the trial court eitherthough not raisedrightssubstantial even

limitedits use tosparingly,R. 16-A.The rule should be usedSee SUP.Ct.
justicein of would otherwisemiscarriagewhich athose circumstances

(2005).MacInnes, 732, 736-37 The United Statesv. 151 N.H.result. State
rule contains fourplainthat the federal errorSupreme Court has stated

(3)(2)(1) error; must be theplain;must be an the errorelements: there
(4) seriouslyand the must affectrights;must affect substantial errorerror

fairness, public reputation judicial proceedings.or of Johnsonintegritythe
(1997).States, 461, adoptedWe the sameU.S. 466-67 havev. United 520

MacInnes,rule. 151 N.H. atapplication plainfor of our errorstandards
737.

convictions, the to threefelonyOn three defendant was sentencedthe
sentences, years.22 to 65 On thetotalingState Prisonconsecutive 1/2

conviction, misdemeanor, to servea the defendant was sentencedfourth
thein house correction consecutive to State Prisontwelve months the of

to 436sentencing,At the time of the defendant was entitledsentences.
days71days of credit. The trial court allocated ofpretrial confinement

sentences, andthe Prison allocated thepretrial credit toward State
days365 misdemeanor sentence.remaining toward the

days pretrial365 the creditby placingThe contends that ofdefendant
sentence, towas the last sentence beon the house of corrections which

served, inadvertently anyeliminated chance he would havethe trial court
ofapproximately daysof 120 his sentence.good-timeto earn a reduction
plainthe trial court did not commit error forThe State contends
dischargedan to be andeffectively denying opportunitythe defendant

of house of correction sentenceservingafter two-thirds hisreleased
statutory rightor constitutional or tobecause there is no State federal

good time credit.
a minimumadd time to State PrisongoodThe for timeprovisions

RSAsentence, subtract time a house of correction sentence. Seebut from
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(a(1996) year150 to each of651:2, daysof is addeddisciplinary periodII-e
sentence, conduct asupon goodminimum to be reduceda State Prison

(house(1996) (amended 2003)651-A:22); ofin RSA RSA 651:18provided
of his minimummay servinginmate be released after two-thirdscorrection

behavior). addition,In allocation ofgood pretrialtheuponsentence
(1996).(1996) 651-A:23governed byconfinement is RSA 651:3 and RSA

651:3,1, in toactually spent custody priorthat the timeprovides “[a]llRSA
in setis shall be credited the manner[the defendant]the time sentenced

651-A:28____” inprovides part:in RSA RSA 651-A:23 relevantforth

Prison, house ofAny prisoner anywho is confined to the State
correction, or be creditany jail any place grantedother shall

maximum and minimum terms of his sentenceagainst both the
of wasdays during prisonerto the number which theequal

in ofjail awaiting during prior impositionconfined and trial to the
anysentence and not under sentence of confinement.

himgrantedthat RSA 651:18would have theThe defendant contends
two-thirds,for after or 240opportunity serving approximatelyrelease

thisdays, argues opportunityof his house of correction sentence. He that
days pretrial appliedwas lost when 365 of his credit was to the house of

correction sentence.

said credit statutes stem from theprincipallyWe have that
recognition presentence indigency.that detention is often the result of

(1985).Decker, 468,State v. 127 N.H. 470 Presentence detention credit
prisoner jailstatutes mandate that a is to receive credit for all time—

sentencingneither more nor less—served before which relates to the
sentenced,episode prisonercriminal for which the is but not receive credit

than the number of of his Agreater days presentencing confinement.
principle underlying indigentthe credit statutes is that an unableoffender
to furnish more nor time in thanbail should serve neither less confinement
an inidentically furnishingotherwise situated offender who succeeds bail.
Id.

recognizeWe that it is within the trial court’s discretion to allocate
Decker, however,Under trialpretrial credit. the court’s allocation must

application equalreflect an of the credit statutes that ensures the
prior indigency,treatment of those confined to trial due to and those who

Here,post any opportunityare able to bail. the defendant has lost to earn
behavior,off of his of for andgoodtime house correction sentence thus

time than similarlycould serve more a situated offender who furnished
in inbail. As our conclusion Decker was effect at the time of the

trial and sentencing, plaindefendant’s our standards for error have been
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783, (2005);Emery,met. See State v. 152 N.H. 786-87 Johnson v. United
(1997).States, 461, Accordingly,520 U.S. 466-67 we vacate the allocation of

credit and remand forpretrial resentencing.
allocation,Because we have vacated this we need not discuss the

argumentdefendant’s that the allocation of 365 todays pretrialof credit
lightthe house of correction sentence was also in of the court’sillegal

daysorder that the defendant serve seven at DWImultiplethe offender
intervention center after his release from State Prison. We simply note

error,that appealthe State concedes on that this was and thus we assume
againthis issue will not arise on remand.

affirmed;Convictions allocation of
vacated;pretrial credit and remanded

resentencing.for
DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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