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on15, 2003, CommitteeGalway, the CourtSupremeJ. On December
(committee) recommending that thepetitionafiledProfessional Conduct

from theLane, suspensiona six-monthreceiveKendall W.respondent,
Rules ofHampshire Professionalviolatingfor Newpractice of law

1.9(c)(1) 8.4(c). to a Refereethe JudicialpetitionWe referredConduct and
J.) The found that the(Dickson, report. refereehearingfor a and written

that Lane-convincingand evidenceprove byto clearcommittee failed
WeRules of Professional Conduct.Hampshireof Newany theviolated

deny petition.the

I

a of theLane has been memberfollowingthe facts.The record reflects
1975, of Lane &at the firmpracticedsince andHampshirebar of New

1978until 2001.Bentley from
Bennett, Bentley,25, 1992, a of &client LaneOn RobertSeptember

wife,by hisRobert Bennett was survivedin an automobile accident.died
(nowBennett, Molly Bennett.Molly Weisedaughters,their threeJane

Brown, son,Lane), their Lafell D.Jane B. andAnn Kunz Bennett and
(Dick Bennett). the of RobertBentley representedLane estate&Bennett

as executor of the estate. The finalDick Bennett served theBennett.
1993,in a totalshowingNovember valueof the estate was filedaccounting

was$5,497, expenditures.of of The estatebut a balance becauseof net $0
1994,FebruaryCourt in andCountythe Cheshire Probatebyallowed

dischargedBennett as executor.Dick was
an to a and trustattorney prepareretained willJane Bennett

1993, Dickappointingin herself andwhich she executed Juneagreement,
aprovided Dick Bennett with durableas co-trustees. She alsoBennett

1994,In moved from her residencepower attorney.of June Jane Bennett
Home, inliving facilityassisted Keene.in Keene to the Woodard an

time, Molly. InromanticallyLane involved withAround the same became
1995, about theirAnn Kunz became concernedMolly and Bennett

to with theirThey requested meetmother’s health and financial situation.
Bennett,brother, Bennett, mother, attorney,and her andDick their Jane

Dickmeeting,summer 1995. At secondall of them met twice in the of the
was noindicatinga letter that Jane Bennettproduced physician’sBennett

Dickmakingof her own financial decisions.mentally capablelonger
funds, thenindicatingof that the trustproduced analysisalso anBennett

$308,762, innot Jane Bennett’s home Keene andincludinga balance ofhad
$440,000. TheSwanzey,in were worth a combinedcottagea which

for approximatelytrust balance would lastaccounting stated thethat
months, fund supportthe total value of the wouldseventy-one and that

eighteen years.for approximatelyJane Bennett
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and,mental thebyJane Bennett’s condition continued to deteriorate
1995, nursingof it that to be in aapparent placedend became she had

and Ann Kunz that she should beMolly placedhome. Bennett contended
Keene,in in lived entire Dicknursinga home where she had her life.

Manchester,place her in in aciting potentialBennett wanted to a home
funds, onlylack of despite the fact that a lew months earlier he had

assured his sisters that trust assets would for their forprovide mother
eighteen years. placementConcerned about their mother’s and Dick

statements,conflicting attorneyBennett’s the sisters retained Silas Little
who, 1996,in January brought inpetition against probatea Dick Bennett

seeking appointment guardiancourt athe of new for their mother. Dick
attorneyBennett Wolowitz petition.hired David to contest the

when, 1996,The guardianship proceedings were interminated March
illvery agreed,Jane Bennett became and the out of toparties necessity,

in aplace nursingher Keene home. Dick toAdditionally, agreedBennett
provide accountinghis sisters an of accountingthe trust assets. The

that, 1996,30, $65,917,indicated as of the fundApril merelybalance was
$309,000compared with the reported half-yearalmost balance a earlier.

suspiciousThe sisters were and Attorney investigate.asked Little to
Little, sisters,Attorney representing the Bennett Attorneywrote to

Wolowitz, Dick attorney,Bennett’s inquiring about in thediscrepancies
accounting. One todiscrepancy relevant this matter concerned a ofpage
the accounting the source ofdescribing Jane Bennett’s trust Onfunds.
that Dickpage, Bennett listed a from thecontribution estate of Robert

$121,000,Bennett in the amount of appearedwhich to conflict with the
probatetoreport $5,497the court that the estate had a total value of aand

letter,net value of In response Attorneyto Attorney$0. Little’s Wolowitz
that, $0,although reportedwrote the ofvalue the estate was the Jane

Bennett Trust $121,000had approximatelyreceived in accident insurance
proceeds upon Robert Bennett’s death. Attorney Wolowitz suggested that
if Attorney Little thought that Lane & Bentley should have theincluded
$121,000 estate,in the cooperate.his client would

Lane became aware of through Little,this letter Attorney who inquired
as to Attorney mightwhat referring. obtained,Wolowitz be Lane from
storage, concerningthe file file,Robert InBennett’s estate. the Lane

Bennett,discovered an accounting that had prepared bybeen Dick as
estate, 20, 1993,executor of the Auguston and submitted to Lane &

Bentley. accountingThe proceedsshowed insurance from policies,two
“National Grange Mutual” Insurance,”and “Merchants totaling

$126,000.approximately The alsoaccounting showed that there awas
$121,000 Lane,of remaining.value without contacting Dick orBennett

Attorney Wolowitz, gave Attorney copyLittle a of that accounting.
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betweenapparent discrepancyanalso concerned aboutsisters wereThe
their father diedshortly afterby Dick Bennettallegedly madestatements

Mayin 1996. Jane Brown rememberedheaccounting providedand the
their father haddied, had told her thatDick Bennettthat their fatherafter

$100,000, paymentfinalfor but that thepolicya life insurancepossessed
accountingTheaccidental.$200,000 his death had beenbecausecould be

30, 1993, toturned overAuguston that LaneDick Bennettbyprepared
Little, questioneda insurance Whenpolicy.not reference lifeAttorney did

Dick denied its existence.policy,the Bennettabout
1, 1996, Ann1996, Molly. AugustOn or aroundLane marriedJulyIn

discovered,sister-in-law, in mother’s homeBennett, herKunz now Lane’s
by JohnKeene, insurance underwrittenpolicyinvoice for a lifein an

Hancock).(John also foundSheCompanyLifeHancock Mutual Insurance
policy throughfor thepremiumof theshowing paymenta checkcancelled

1990, death. Becauseher father’syearsof than two beforethe end less
day, turned thesecountry the next sheleavingwas theAnn Kunz Bennett

furtherLane if he could obtainMolly,and and askeditems over to Lane
on the invoice.policyinformation about the referenced

to whether thereby telephone discoverLane contacted John Hancock
death. He wasin at the time of Robert Bennett’spolicyhad a effectbeen

effect, onin a claim had been madethe had thatpolicyadvised that been
He laterpolicy.on thebeneficiarywas no namedthe and that therepolicy

relating to thehim further informationadvising anya thatreceived letter
Lanetestimony,hisDuringrequire request.claim would a written

$200,000,it havemighta ofthat if the had valueexpressed policyconcern
30,1996,AugustOnreporting obligations.taxuponan the estate’simpact

letterhead,Hancock, Bentley&to John on Lanewrote a letterLane
information, pertinentinstating, part:furtherrequesting

A. Bennett ... whothe Estate of RobertrepresentsThis firm
25,1992.Septemberdeceased

records, ofhis of the existencereviewing some of we learnedIn
on or aboutI a claim was madepolicy upon which understandthis

19, copy of therequestThis is to that aOctober 1992. letter
form, cancelledwith a of thebeneficiary together copyclaim

check, available, yourme convenience.if be sent to at earliest

Lane, a ofincluding copytorequested materialsJohn Hancock sent the
$100,000 of Janepaidof to the ordercheck in the amounta cancelled

it had beenof the indicated thatA on the back checkstampBennett.
Additionally,inHampshireFirst Bank Hooksett.deposited at the New

that,providedwhich“facility payment”a of formJohn Hancock sent Lane
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in of beneficiary,the event Robert Bennett’s death without a designated
toproceeds paid surviving spouse.the were be to the Lane took the

Keene,Hampshirecancelled check to the First New Bank branch in and
a ifrepresentative stampasked customer service the on the back indicated

later,dayshad Adeposited.where the check been few the customer
onlynotrepresentativeservice told Lane where the check had been

gave him ofdeposited, copy deposit slip indicatingbut also a the that the
deposited jointcheck had been in a ofaccount Jane Bennett and Dick

Bennett.
Wolowitz,orconsulting AttorneyWithout Dick Bennett Lane turned

later, 1997,Attorneythese materials over to Little. months inSeveral
Attorney seekingLittle tolitigationinitiated remove Dick Bennett as

his litigationtrustee of mother’s trust. That was settled in 2001.
2001,In September Attorney theWolowitz notified committee of

15, 2003,possible transgressions byethical OnLane. December the
committee found that Lane had Hampshireviolated the New Rules of
Professional Conduct and recommended that he receive a six-month
suspension practicefrom the evidentiaryof law. We scheduled an hearing

a arguedbefore referee. dutyThe committee that Lane violated his of
1.9(c)(1) 8.4(c)loyalty to the estate defined Rulesby and when he disclosed

information to partya third hisrelating representationto of the estate.
Lane,After thereviewing hearingevidence and fromtestimony two

Bennett,accountants and Ann Kunz the referee thatconcluded the
committee had prove anyfailed to professional bymisconduct clear and
convincing evidence. The now arguescommittee that we should acceptnot

report 1.9(c)(1)the of the andreferee should hold that Lane violated Rules
8.4(c).and

In professional matters,conduct we defer to the referee’s factual
iffindings record,supported by the but retain the authorityultimate to

whether, found,determine on the facts a violation of the rules governing
attorney and, so,conduct has occurred if the appropriate sanction.

Case, (2003).132,Shillen’s 149 N.H. 136 We review the referee’s factual
findings to determine whether a personreasonable could reach the same
conclusion as the uponreferee based the presented. However,evidence Id.
we review de novo to determine whether the referee committed errors of

Case, 19, 22(2002), (2003).law. Feld’s 149 denied,N.H. cert. 540 U.S. 815
that,begin by notingWe throughout partiesthese proceedings, the and

tribunals continually recent,below have appliedcited and the most but
inapplicable, version of the Rules of Professional Conduct. That version of

1.9(c)the Rules of Professional Conduct contains a Rule which states:
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ora client in a matterformerly representedA haslawyer who
formerly a clientrepresentedfirm haspresent or formerwhose

in matter not thereafter:a shall

(1) relating to the to therepresentationuse information
or 3.3except as Rule 1.6 Ruleof the former clientdisadvantage

client,respect to a or when therequireor withpermitwould
known; orgenerallyhasinformation become

(2) representation except asrelating to thereveal information
topermit require respector with a1.6 3.3 wouldRule or Rule

client.

case;that thisappliesof Conduct toThe the Rule Professionalversion of
occurred,1996 violationsie., allegedin effect in when thethe version

1.9(c). Rather, the section for thatcorrespondingno sectioncontains
1.9(b),is Rule which states:period

ina a matterlawyer formerly represented personA who has
notshall thereafter:

(b)use to to therelating representationtheinformation
as Rule 1.6except permitof former client woulddisadvantage the

hasrespect to a client or when the information becomewith
generally known.

rule newbetween the old and theare relevant differencesThere two
(1) 1.9(c)(1) lawyer’sthe useexceptionan additional toprovidesRulerule:

byisdisadvantage requiredof his client if that useinformation to theof
(2) 1.9(c) revealingfrom3.3; attorneyanprohibitsRuleRule and

client, Ruleof a former whilerelating representationto theinformation
1.9(b) theattorney usingfrom such information toanonly prohibits

innot in effecta Because the newer version wasdisadvantage of client.
1996, of rules.prior version theapplywe will the

parties supplementalthe to file briefsAfter oral we askedarguments,
(1) orproving applicabilityhas of thepartywhich the burdenaddressing:

1.6(b) as anof the Rules of Professional Conductof Ruleinapplicability
(2)1.9(c); bybe met clearand whether that burden mustexception to Rule

of We now turnor a the evidence.convincing preponderanceevidenceand
to the merits of the case.

II

determiningin thatargues that the referee erredThe firstcommittee
evidence,convincingand thatbyhad to clearprove,failedthe committee



17

1.9(c)(1)when, 1996,Lane violated Professional Rule of inConduct June
gave Attorney Bennett,he Little a of thecopy accounting that Dick in his

Bennett,asrole executor of the estate of preparedRobert had for firmthe
Bentley.of Lane & We charge rule,will consider this under the applicable

1.9(b).former Rule
above,As discussed Attorney questionedLittle Attorney Wolowitz

$121,000about a contribution tomade Jane Bennett’s trust fund
purportedly Bennett,from the estate of Robert in light of the fact that the

reportedestate had a Attorneynet value of Wolowitz responded,$0.
stating:

Mrs. $121,000.00Bennett received the approximately as a
result of the death of her legal time,husband. Her counsel at the

firmthe of Lane Bentley,and prepared probatethe filing and
made the determination not to include the accident ininsurance
Mr. Bennett’s If yourestate. it is opinion that this matter was
mishandled or should be further investigated, will,my client of
course, cooperate.

Attorney Little provided who,the turn,letter to Lane in provided a
document to Attorney Little that preparedhad been by Dick Bennett.

The grantedreferee requestedLane’s ruling that:

[T]he information that Lane fromobtained the file of the Robert
Bennett Estate did not constitute information relating to the
representation used to disadvantagethe of the former client as

1.9(b)],required by fact,[Rule In the information that Lane
obtained from the offile the Robert Bennett Estate ...

of,substantiated the claims and thereby worked to the
advantage of client,Lane’s former [Dick asBennett] executor of
the Estate of Robert Bennett.

agreeWe with this ruling. Attorney Wolowitz’s letter indicates that
&Lane Bentley was aware of the accident insurance proceeds and that

Lane & Bentley chose not to include this insurance in the filing of the
probate estate. The document provided by Lane Attorneyto Little shows

Bennett,that Dick executor,as reported two policiesinsurance valued at
$126,000,approximately leaving an $121,000.estate potentially worth

itThough is not clear from the document whether the two insurance
policies were accident insurance policies, it is obvious that Lane Bentley&
chose not to include these insurance proceeds in probatethe filing.

The argues, however,committee that Lane’s questionanswer to a asked
during hearingthe before the referee constituted an admission of a

1.9(b).violation of Rule whether,Lane was asked had the accounting
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failed tothat Dick Bennett hadLittle showedAttorneytoturned over
Dick$200,000 prejudiceit could tend topolicy,life insurancefor aaccount

replied:of the estate. Laneformer executorinterests asBennett’s

indicate thatno information tocertainlyI hadIt could have.
dollar lifetwo hundred thousandan additionalthere was

arecollection ofif—other than theirbutpolicy,insurance
But,had with Dick Bennett.they previouslyhadconversation

if, fact, that thereknow, in we had had evidenceif weyou had—
itpolicy,thousand dollar life insurancea two hundredwas

impact.have ancertainly could

thatis an admissionthat this statementarguescommitteeThe
to usedid not seekdefense that herespondent’sthe“demolishes

thatdisagreeformer client.” Wedisadvantage of theinformation to the
1.9(b).in violation of Ruleanyadmits actionLane’s statement

the1.9(b) attorney useda that therequires demonstrationRule
At the time Laneof his former client.disadvantageinformation to the

evidence,Little, asidehe had noAttorneyover toaccountingturned the
by Dickallegedly madememories of statementspersons’otherfrom

Further, accounting itselftheBennett, policya life insurance existed.that
policy.a insuranceno reference to lifecontained

of a life insurancehad evidencepossessedstated that heLane if
Dickpotentially prejudicedocument couldturning over thepolicy, then

notpolicy wasof the life insuranceinterests. Concrete evidenceBennett’s
1996, Ann Kunz Bennett delivereddiscovered, however, until whenAugust

monthsto Lane. This occurred almost twocancelled checkthe invoice and
with theAttorney disagreeLittle. Wethe documents togaveafter Lane

an admission ofstatement constitutedthat Lane’sargumentcommittee’s
prove, byfailed toThus, conclude that the committeeaction. wewrongful

1.9(b).evidence, Rulethat Lane violatedconvincingclear and

Ill

Rulethat Lane violatedallegationsto the committee’sWe next turn
lawyera toit misconduct for8.4(c), professionalthat isprovideswhich

fraud, deceit ordishonesty,involvingin conduct“engage
above, KunzAnn BennettAs discussed aftermisrepresentation____”

Hancock,from Johncancelled check and invoiceLane with thepresented
information aboutseekingJohn HancockLane, contactedrequest,at her

that, initiallywhen heLane statedpolicy.of a life insurancethe existence
Anna favor todoinghe was so asby telephone,John Hancockcontacted
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Kunz expectingBennett. He also stated that he did so to learn that the life
policy lapsed priorinsurance had to Robert Bennett’s death.

John Hancock confirmed that the in atpolicy was effect the time of
Robert Bennett’s death that Itpaid. requiredand benefits had been a
written forrequest any hearingfurther information. Lane testified at the
that, effect,inhaving policylearned that the was he was concerned about

impactthe these lifeunreported proceeds might uponinsurance have the
30, 1996,tax reporting obligations of the estate. On August Lane wrote a

letter, letterhead,Bentleyon Lane & requesting information from John
Hancock instating, pertinent part: “This firm represents the Estate of

25,1992.”Robert A. SeptemberBennett... who deceased
8.4(c)The allegedcommittee that Lane violated Rule because his

statement misleading,“was false and in that it was intended to create a
belief on the ofpart recipientthe that Lane was then authorized to act as

attorneythe estate’s seekingand was information in capacity.”that Lane
argued that the estate was not closed and Bentleythat Lane & still

estate,represented pointingthe to the fact firmthat the conducts a “twice-
yearly audit of the State’s propertyunclaimed lists for all of its estate

agreedclients.” The referee and granted requestedLane’s thatfinding he
no in“committed misconduct representing to Hancock that firmhis

represents the closed,Estate of Robert AlthoughBennett. the estate was
the law firm of Bentley current,Lane & tocontinued maintain but inactive
representation of the Estate at all litigation.”times relevant to this

We notneed determine whether Lane representcontinued to the estate
simply by conducting periodicthese ifaudits. Even his representation

audit,ended when Lane completed his the committee has not proven, by
evidence,clear and convincing its allegation that Lane’s statement “was

false and inmisleading, that it was intended to create a partbelief on the
of the thatrecipient Lane was then authorized to act as the estate’s
attorney added.)and was seeking information in that capacity.” (Emphasis
Though 8.4(c),intentional misrepresentation Douglas’violates Rule see
Case, 538, (2002),147 N.H. 542 we have not had opportunityan to address

negligent 8.4(c).whether misrepresentation constitutes a violation of Rule
(Del.Compare 724, 2003)In re Doughty, 832 A.2d 735 (negligent

misrepresentation formcan the basis for a charge of misconduct under the
8.4(c)) (Ariz.Clark, 827, 2004)literal terms of with In re 87 P.3d 830

(violation 8.4(c)of requires orknowing conduct; therefore,intentional
violation).finding negligencemere of is insufficient to prove a

Here, the committee charged Lane only with intentional
misrepresentation, mentioningnowhere the “negligent.”term Even
assuming false,Lane’s statement to John Hancock was the committee
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intended to John Hancock. Atno other evidence that Lane misleadoffers
most, erroneouslya thatfindingcould Lane believedsupport'the evidence

not constitutethe Erroneous belief doesrepresentedthat he estate.
Case, at147 N.H. 543.misrepresentation. Douglas’intentional

misrepresentationnot whetherAccordingly, negligentwe need determine
8.4(c)a violation of or whether Lane’s erroneous beliefconstitutes Rule

was reasonable.

IV

Lane violatedallegationturn to the committee’s that RuleWe next
1.9(c)(1) Little with of theprovided Attorneyhe evidence existencewhen

before, considerpolicy.of Hancock insurance As we thisthe John life
1.9(b)1.9(b); above, prohibitsformer as discussed Rulecharge under Rule

aattorney using relating representationan from information to the of
client,that such isdisadvantageclient to the of unless useformer

permitted Rule 1.6.by
letter, a of“facilityIn to his 1996 Lane receivedresponse August

that, in the of Robert Bennett’spayment” providedform which event
death, paid surviving spouse.were to be to theproceedsthe life insurance

$100,000copy showinga cancelled check that hadLane also received of a
that,to Lane once hedirectlybeen Jane Bennett. testified learnedpaid

$100,000, $200,000,onlyto and notproceedsthat the insurance amounted
Estate of towas no further action that the Robert Bennett needed“there

Nonetheless, the cancelledcopythat he took of the check topoint.”take at
Bank, aHampshire copy deposit slipthe and received a ofFirst New

ofdeposited jointcheck in a account Dickshowing that the had been
time,At same Dick Bennett was denyingand Jane Bennett. theBennett

of such a Lane then this information topolicy.the turned overexistence
Attorney Little.

committee that Lane turned confidential informationarguesThe
Bennett,client,his of his former Dick torelating representationto over
Lane,wife, whoMolly wasattorney representingthe Lane’s Bennett

accountingin an her brother over the ofongoing dispute withengaged
indicated, amonginformationin their mother’s trust. Such otherfunds

ofmay lyingthat Dick Bennett have been about the existence a lifethings,
Thus, Lanearguesthe committee that used informationpolicy.insurance

thatarguesto of client. No thedisadvantage partyhis formerthe
concerning proceedsinsurance that Lane turned overinformation the life

Bennett,representationto Little did not to his of Dick andAttorney relate
towe the that such information was used Dickagree with committee

We, thus,disadvantage. proved byhold that that the committeeBennett’s
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1.9(b)clear and thatconvincing evidence Lane violated Rule when he
provided Attorney Little with evidence of of the Johnthe existence

policy, byHancock life insurance unless such use is Rule 1.6.permitted
1.6(a),argues permitted by exceptionLane that his actions were Rule an

1.9(b), “Aprovides: lawyerto Rule which shall not reveal information
to ofrelating representationthe a client unless the client consents after

consultation, except for disclosures that are inimpliedly authorized order
to carry representation____”out the We have not heretofore been called
upon to determine which has the burden of theparty proving applicability

1.9,inapplicabilityor of Rule 1.6 as an to andexception Rule there is little
authority this fromconcerning jurisdictions.issue other

has, rale,Maryland by explicitly addressed the burden of anproving
injustificationaffirmative defense or a disciplinary proceeding. Maryland

16-757(b) providesRule that respondent“[a] who asserts an affirmative
mitigationdefense or a matter of or attenuation has the burden of proving
bythe defense or matter a preponderance of the evidence.” Md. R. 16-­

757(b). A jurisdictionsfew other have reached the throughsame result
See, e.g., 1289, 1293-94case law. v.Beery California,State Bar 739 P.2dof

(Cal. 1987) (attorney had the burden to anprove exception to a
professional misconduct charge entering prohibitedfor into a business

client); Cohen,transaction with In Disciplinarythe re Proc. Against 82
(Wash. 2004) (en banc)224, 230-31P.3d (attorney had the burden to prove

applicabilitythe an toexception disciplinaryof a forbiddingrule
withdrawals);prejudicial v.Rodgers Commission Lawyer Discipline,for

(Tex. (Mar.602, 2005)2004), 11,151 S.W.3d 615-16 App. review denied
(attorney had the burden to the ofprove applicability exceptionan to a

advertisements).disciplinary requiring attorneysrule to officiallyfile their
1.6,The protected byinterest the confidentiality attorney-clientRule of

communications, serves as the attorney-clientfoundation of the
(2005).relationship. See R.N.H. Prof. Conduct 1.6ABA cmt. “The client

is thereby encouraged fullyto franklycommunicate and with the attorney
even as to embarrassing legallyor damaging subject matter.” Id. The
protections in onlyinherent Rule 1.6 “not full developmentfacilitate!"]the
of facts essential to proper representation ... but also encourage!] people

Thus,to seek early legal assistance.” Id. disclosure of client“[t]he
confidences is an extreme and irrevocable act.” N.H. R. Prof. Conduct

(2005).1.6 N.H. cmt.

importance stake,Given the of the interest at it is neither
placeunreasonable nor unfair to the burden of onproof Lane to show that

his unauthorized disclosure of such communications is justified by one of
exceptionsthe to Rule 1.6. proofThe allocation of the burden of expressed
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16-757(b) thethe balance betweenappropriateRule reflectsby Maryland
attorneys,of and the individualassuring integrityin thepublic’s interest

forjustificationthere isdisciplineof to avoidright respondenta where
we hold that Lane wasconfidentiality. Accordingly,ofbreaching the seal

ofapplicabilityof evidence theby preponderanceto a therequired prove
1.9(b).exceptionRule 1.6 as an to Rule

notlawyer impliedlythe estate’sargues “[w]ereLane that
inappropriatefraudulent or otherauthorized to disclose an executor’s

Court, co-­would become the executor’slawyerconduct to the the
and the Court.”in a fraud on the estateconspirator perpetuating

added.) he missesaccept argument,if we were to Lane’s(Emphasis Even
Court; rather, he turnedevidence to thekey point.a He did not disclose

a adverse to his former client.partyevidence over to
1.6(b),by Rulepermittedthat his actions werearguesLane next

1.9(b), provides:to Rule whichexceptionanother

relating representationA to thelawyer may [informationreveal
lawyer reasonably necessarythe believesof a to the extentclient]

thatcommittingfrom a criminal act theprevent... to the client
bodilyin or harm orlikelyis to result deathlawyer believes

or of anotherinjury propertysubstantial to the financial interest

that, Attorneyover toLane contends at the time he turned the documents
Little, committingDick from thedoing preventhe was so to Bennett

that has beendealing “propertycriminal acts of theft and of withgeneral
in knows is afiduciaryto him as a ... a manner which heentrusted

of to the ownerdutyof and which involves substantial risk lossviolation his
entrusted,” RSA 638:11propertyor to a for whose benefit the wasperson

(1996). that his disclosurereasonablyThe referee found that Lane believed
activity bycriminal Dick Bennett whichnecessary preventwas to future

to Bennett. We conclude that theinjurywould cause substantial Jane
Case, 149 atfinding. See Shillen’s N.H.reasonably supportsrecord this

136.
“reasonably believes” to meanThe Rules of Professional Conduct define

questionmatter in and that thelawyerthat “the believes the
Prof.that the is reasonable.” N.H. R.circumstances are such belief

(2005). thatThe evidence indicates that Lane knewTerminologyConduct
Bennett, Bennett, of trustDick Jane was a co-trustee thealong with

1995,Augustinafter Robert Bennett’s death. Lane knew thatcreated
that the trust had overprovided accounting showingDick Bennett an

However, 1996,$300,000 inreal March Laneexclusive of certain estate.
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was concerned aboutfrom Ann Kunz Bennett that Dick Bennettlearned
1996, accountingIn of anotherMaythe trust finances. Lane learned

$65,917. 1996, Ann KunzIn Lane learned thatshowing Augusta balance of
indicatingcheck theBennett had discovered an invoice and a cancelled

the existence of thepolicy.existence of a John Hancock Lane corroborated
$100,000learned that thepolicy by contacting John Hancock. Lane also

account in the names ofpolicy paid jointfrom the had been into aproceeds
nor thepolicy depositDick Bennett. Neither the existence of theJane and
in anyhad Dick Bennett of thebyinto the account been disclosed

addition,In Lane knew that Dickaccountings for the estate or the trust.
policy.ofBennett had denied the existence the insurance

disclosure, had a large,At the time of the Lane knew that there been
Augustdiminution the between 1995mysterioussudden and of trust assets

policy payableand 1996. knew that there was a life insurance toMay Lane
Bennett, policy,that Dick Bennett knew about the that Dick BennettJane

proceedsof that the had beenpolicy,had not disclosed the existence the
that,had anddeposited jointinto a account to which Dick Bennett access

fact, Inany policy.in Dick Bennett had denied that there was insurance
facts, proved by preponderanceof the above we conclude that Lane alight

1.6(b) to 1.9.applicability exceptionof the evidence the of Rule as an Rule
findingthe evidence the referee’s that LaneAccordingly, supports

necessaryhis to futurereasonably preventbelieved that disclosure was
Bennett, 638:11,1.activity bycriminal Dick see RSA

In concluding subjectivethat Lane could not have had a belief that his
of arequired preventdisclosure was to the commission crime because he

conduct,a for thepossible explanationwas aware of innocent Bennett’s
high.dissent the bar too belief need not haveplaces Lane’s reasonable

beyondbeen a reasonable doubt. Lane’s belief could well have been
upon likely committingfounded a conclusion that Dick Bennett was a

crime, estate,of from or andtaking moneythat his mother the would
continue to do so.

Similarly, the dissent’s conclusion that Lane could not have formed a
subjective currentlybelief that Dick Bennett was or would in futurethe
engage activityin criminal all evidence of suspectedbecause the

was circumstantial is Crimes canwrongdoing without merit. be established
Therefore,beyond a reasonable doubt with circumstantial evidence alone.

upon preponderancea mere reasonable belief based the of the evidence
likelythat a crime is now or will committed could certainlybe serve as the

subjectivebasis for a belief.

Finally, arguethe dissent’s the of touponreliance statute limitations
misplaced.that Lane’s actions did not uncover a is thehelp crime While
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111(a)625:8,period only year, specificallylimitations here was one RSA
run,crime, “aprosecution periodallows of a even when the time has where

fiduciarymaterial element of is either fraud or a breach of[the crime]
638:11,1, induty.” applies only personBecause RSA cases where a “deals

him inproperty fiduciary...with that has been entrusted to as a a manner
dutywhich he knows is a violation of his and which involves substantial

person propertyrisk of loss to the owner or to a for whose benefit the was
entrusted,” 625:8,111(a)inexceptionthe RSA would apply.

V

1.9(b)lastly arguesLane that his actions did not violate Rule because his
3.3(a)(3)required by expressly bydisclosure was Rule and authorized RSA

(2005).311:6 respect argument, alreadyWith to the first we have stated
that 1.9the version of Rule at issue here does not list Rule 3.3 as an

Therefore,exception. applyRule 3.3 does not to this case and the
by consideringcommittee erred it.

In light permitted byof our conclusion that Lane’s actions were Rule
6(b),I. not RSA 311:6we need address whether authorized his conduct.

Petition denied.

Broderick, C.J., Duggan, JJ., Dalianis,concurred;and Nadeau and
,J. in inpart part.concurred and dissented

Dalianis, J., inconcurring part dissentingand in I withpart. agree the
majority that Lane did not violate New Rule ofHampshire Professional

(Rule)Conduct 1.9 the disclosure of informationconcerning the obtained
estate,from the file of the Robert IBennett and did not violate Rule 8.4.

agreealso with the thatmajority concerningLane used the information
the life insurance to Dick in ofproceeds disadvantageBennett’s violation

1.9(b). however,former Rule I with thatdisagree majority,the Lane
proved by preponderancea of the evidence that his permittedactions were

1.6(b),by provides:Rule which

A lawyer may relatingreveal to the[information
representation of a to the lawyer reasonablyclient] extent the

necessary prevent committingbelieves ... to the client from a
criminal act that inlawyer likelythe believes is to result death or

harm or tobodily injurysubstantial the financial interest or
ofproperty another.

(2005) added).N.H. R. PROF. (emphasisConduct 1.6 The referee found
that Lane thatreasonably necessary preventbelieved his disclosure was to

activityfuture criminal Dickby Bennett which would cause substantial
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record, however, reasonably supportdoes notinjury to Jane Bennett. The
(we(2003)Case, 132,149 136 review thefinding.this See Shillen’s N.H.

a couldfindings personreferee’s factual to determine whether reasonable
uponconclusion as referee based the evidencereach the same the

presented).
yet phrase “reasonablyhave to consider the contours of theWe

1.6(b). majority recognizes,in the context of Rule As the thebelieves”
that“reasonablyRules of Professional Conduct define believes” to mean

in arelawyer question“the believes the matter and that the circumstances
TerminologyR. Prof. Conductsuch that the belief is reasonable.” N.H.

(2005) added). denotingdefine as(emphasis The Rules further “believes”
in to beperson actually supposed question“that the involved the fact

1.6(b) subjective objectivecontains both andtrue.” Id. Rule thus
1.6(b).id.; lawyerSee N.H. R. Prof. Conduct The mustcomponents.

in andsuppose question]matter to be true” the“actually [the
must that the is N.H. R. Prof.circumstances be such belief reasonable.

Conduct Terminology.
reasonably support objectiveThe facts cannot an “reasonable belief”

necessary prevent bythat the disclosure was to a criminal act Dickfuture
First, in“facility payment” provisionBennett. the of contained the life

question “Anyinsurance in amount for of life will bepolicy stated: due loss
death,paid your paid your surviving spouseas follows: At it will be to

____” added.) of(Emphasis copyThe the cancelled check that Lane
proceedsreceived from John Hancock demonstrated that the insurance

were, indeed, 19, 1992, inpaid directly to Jane Bennett on October
beneficiary designation incorporatedaccordance with the within the John

policy. deposit slipHancock life insurance The that Lane received from the
HampshireFirst New Bank demonstrated that were depositedthe funds

22,1992, inby joint byJane Bennett on October a account held herself and
Bennett,Dick years legallythree before Jane Bennett was declared

inincompetent. Nothing implicates propertythis set of facts theft of or the
ofmishandling property that had been entrusted to Dick Bennett as a

fiduciary. While Dick Bennett’s denials of the existence of the life
character,policy might good theyinsurance demonstrate a lack of do not

demonstrate the commission of a criminal act and no reasonable person
could so.believe

Furthermore, the majority acknowledge significant piecesdid not of
testimony in evaluating subjectivelywhether Lane “believed” that his

necessary preventdisclosure was to the commission of a crime. At the
hearing the Supremebefore Court Committee on Professional Conduct
(committee), agreedLane afterthat even he obtained the information
concerning the life hadproceeds, way knowinginsurance he “no of what
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awayJane Bennett had itmoney givenhad to that ... whetherhappened
it, spentDick had it.” Lane wascharity, spentto or or whether Bennett

dispositionfor the of theostensibly explanationthus aware of an innocent
assets, of hisnot trust at the timeproceeds,life insurance which were

Furthermore, the evidencehearing,at the Lane characterizeddisclosure.
disclosure, “circumstantial.”at the time of his asactivity,of criminal

that histestimony suggests subjectivelythat he did not believeLane’s
crime,a as he didto the commission ofnecessary preventdisclosure was

Accordingly,in to be true. See id.actually suppose questionnot the matter
findingthe referee’s that Lanereasonably supportthe record cannot

Dicknecessary preventwere to“reasonably believed” such disclosures
from acommittingBennett crime.

crime,Lane, however, that his conduct did uncover ahelpasserts
in questionto after the events thatpointing longevidence discovered

I notmishandlingDick Bennett indeed have been funds. amsuggests may
Rule 1.6 looks to the evidence available at thepersuaded by argument.this

disclosure, not evidence that is discovered. Eventime Lane made the later
so, only preventthat he made the disclosure to DicksuggestedLane

(1996).committingBennett from a misdemeanor violation of RSA 638:11
638:11, however,Any possible approximatelyviolation of RSA occurred

disclosure, atyears prosecutedthree before the and could not have been
625:8, Ithe time of disclosure due to the statute of limitations. See RSA

2005). future(Supp. present particularity anyLane has failed to with
prevented bycrime that could have been the disclosure.

I of Rulespiritam also concerned about Lane’s failure to act within the
1.6(b) lawyer1.6. to Rule that thepractical,“[w]hereOne comment states

should to the client to take suitable action” beforepersuadeseek
(2005);disclosure. N.H. R. Prof. Conduct 1.6 ABA cmt. Carpenito’scf.

(1994)Case, 168, (although139 N.H. 173 the text of each rule is
authoritative, guides interpretation).the comments are intended as to

that,inImplicit aspiration practical,this comment is the where members
Bar in toHampshire proceed damagingof the New will the manner least

In at leastattorney-client relationship. respect,the this Lane should have
to Dick to take action” heattempted persuade Bennett “suitable before

Attorneydisclosed the information toconcerning proceedslife insurance
Instead, anyLittle. the referee found that Lane never made toattempt

concerningcontact Dick Bennett with the information life insurance
Moreover,proceeds disclosing Attorneybefore that information to Little.

any suggestsLane did not and there is no evidence thatargumentmake
attempt persuadethat it was to to Dick Bennett to takeimpractical

priorsuitable action to disclosure.
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1.6(b) I willapply,notexception doesthat the RulemyGiven view
Rulenot violate formeractions didthat hisargumentaddress Lane’s

1.9(b) majority3.3. As theby Rulerequiredhis disclosure wasbecause
1.9(b) Rule 3.3.exception fornoted, does not contain anformer Rule

exceptionif anin this case asHowever, proceededhasas the committee
Rule 3.3. RuleI will addressapply,Rule 3.3 doesrequired byfor conduct
evidence that3.3(a)(3) knowingly “offerlawyerthat a shall notprovides
evidence andIf offered materiallawyerto be false. a haslawyerthe knows

remedialtake reasonablefalsity, lawyerthe shallcomes to know of its
Attorney Littletoturningthat over evidencearguesmeasures.” Lane

I disagree.remedial measure.constituted a reasonable
estate, with Dick Bennettfirm Robert Bennett’srepresentedLane’s law

that, once he learnedexecutor, court. Lane statedprobatebefore theas
$100,000, he had no furtheronlywereproceedsthat the life insurance

Thus, of the lifeof Robert Bennett. the evidenceconcern for the estate
representationto thewould not have been materialproceedsinsurance

Moreover, hadif such evidence beencourt. evenprobatebefore the
material, to turn that evidencenot a reasonable remedial measureit is

in with the formerattorney ongoing disputean who is involved anover to
the Tribunal.” As theRule 3.3 deals with “Candor Towardclient.

out, takingif with remedialtrulycommittee Lane were concernedpoints
court.probatemeasures he would have contacted the

byhis authorized RSAFinally, argues expresslyLane that actions were
in(2005), practicetoprovides every attorney permitted311:6 which that

youthat will do noHampshirethe State of New “swear or affirm
court, iffalsehood, youin and know ofanynor consent that be done the

court,justicesto of the orany, you give knowledgethat will thereof the
them, not, however,of did turnmaysome that it be reformed.” Lane

court; rather,of the he turned the evidencejusticesevidence over to the
an adverse to his former client.attorneyover to

disagreed majority by concludingwith the thatHaving respectfully
Conduct, Iof nowprovisionLane violated a the Rules of Professional

forrequest suspension.address the committee’s a six-month The
the of this case: Laneaccuratelycommittee describes circumstances

involvingin a formercaught up dispute“found himself an intra-familial
firm woman wife. He went[his]client of his and the who would become

conduct____” however,disagree,of I withbeyond professionalthe bounds
the sanction.requestedcommittee’s

view,my proven allegations byIn the committee has one of its three
event, however,Lane,convincing priorclear and evidence. to this had

him ofpracticed twenty-one years any againstlaw for without claims
allege that Lane failed toprofessional misconduct. The committee does not
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Case,Infully cooperate inquiry.with the committee’s Wood’s we
publicconcluded that was the appropriate remedy attorneycensure for an

1.9(b), who, default, 8.4(a),bywho violated Rule and also violated Rule
simply professionalwhich states that it is misconduct to violate the Rules.

(1994).Case, 698, would, thus,Wood’s 137 707 IN.H. submit that public
satisfycensure would purposes protecting publicthe stated of the
bar,confidence in the preserving integrity legalthe of the andprofession,

(1993).Welts’Case, 588,deterring future misconduct. See 136 593N.H.
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