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Case,Infully cooperate inquiry.with the committee’s Wood’s we
publicconcluded that was the appropriate remedy attorneycensure for an

1.9(b), who, default, 8.4(a),bywho violated Rule and also violated Rule
simply professionalwhich states that it is misconduct to violate the Rules.

(1994).Case, 698, would, thus,Wood’s 137 707 IN.H. submit that public
satisfycensure would purposes protecting publicthe stated of the
bar,confidence in the preserving integrity legalthe of the andprofession,

(1993).Welts’Case, 588,deterring future misconduct. See 136 593N.H.
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MacCallum, Portsmouth, brief,Duncan J. of Movitz,on the and Louis
Boston, Massachusetts,of orally, plaintiff.for the

Hinckley, LLP,Allen Snyder,& of (ChristopherConcord H.M. Carter
on AMSCO,the brief and orally), for defendant Inc.

Broderick, (Gulf),C.J. The plaintiff, Gulf Insurance Company appeals
J.): (1)the decision of the Superior {Coffey,Court permitting defense

(2)expert Peter testify;Hermes to ruling attorney’sthat fees and other
expenses byincurred Gulf on certain bond claims were not recoverable

(3)under the parties’ indemnity agreement; and Gulf’srejecting request
attorney’sfor indemnityfees under the agreement with its forprincipal its

pursuit of the present AMSCO, Inc.,case. The defendants are English
Associates, Inc., Clark,Wood Clark, Clark,Sara L. William D. Fernande

Clark,Anthony C. Mark S. Clark and Laura D. Clark (collectively referred
“AMSCO”).to as AMSCO cross-appeals, thatarguing the trial court erred

(1)by: ruling $14,000that it agreed payhad to Gulf over in attorney’s fees
(2)and expenses claims;Gulf incurred on two bond and refusing to allow it

to amend its topleadings pursue counterclaims for allegedGulf’s breach of
contract and violation Act,of the Consumer Protection chapterRSA 358-
A. We affirm.
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court or otherwisetrial arefollowing bywere found theThe facts either
AMSCO,Gulf,1997,January surety,In as andby thedisputed parties.not
(GAI) inindemnityofgeneral agreementinto aas enteredprincipal,

by Gulf guaranteeingissuedperformancewith a series of bondsconnection
projects. At differenton various constructionperformanceAMSCO’s

involving betweentimes, disputeswere three bondsagainstclaims made
Builders,Beacon PancioccoProperties,three companies:AMSCO and

resolved, anddisputes have since beenInc., Brita TheseCorporation.and
brought againsta AMSCOmatter lawsuit Gulfpresentthe involves

it relatedexpensesfor incurredrecovery under the GAI costs andseeking
three bond claims.to the

a a1999, againstmade claimPropertiesIn fall of Beaconthe
completefor failure toallegedbond Gulf AMSCO’sbyissuedperformance

Beaconhandlingassented to AMSCO theproject.a construction Gulf
Thedefense, legal representto them both.and AMSCO retained counsel

filingwithout suit without Gulfultimatelywas settled Beacon anddispute
soughtmaking any payments under the bond. Gulf then indemnification

in$1,443.23 adjustmentfor it allegedlyfrom AMSCO incurred loss
(COP),Planning, Inc. aexpenses generated by OperationsContract

by investigatecompany adjusthired Gulf to and bond claims.
tomade a claim a bond Gulf had issuedagainstPanciocco Builders also

1999,Panciocco, infor the between and andAMSCO contract AMSCO
brought Again,against permittedPanciocco suit Gulf and AMSCO. Gulf

defense, legalhandle and promptlyAMSCO to the AMSCO retained
representcounsel to them both. AMSCO and Panciocco settledUltimately,

making any payments Subsequently,the suit without Gulf under the bond.
demanded from AMSCO for fees andlegalGulf indemnification

$20,000ofadjustment expenses allegedlyin excess it incurred. The
firms,sought chargedamount fees three different anbyincluded law

consultant,independent engineering and COP.
2000, Corporationin June Brita a claim a GulfFinally, againstmade

damagesbondperformance allegedlyfor associated with AMSCO’s
claim,Gulfperformance project.on a construction denied thesubstandard
legalBrita filed suit Gulf and AMSCO. AMSCO retainedagainstand

Thereafter,who for both and AMSCO. Gulfinitially appearedcounsel Gulf
behalf,own on and thatattorney, appearedhired its who its demanded

$84,131.06Gulf before it allow AMSCO to assumepayAMSCO would
soughtin action. Gulf includedbyGulf’s defense the Brita The amount

$21,000 in inGulf incurred Beacon andexpenses allegedlyover the
matters, $3,000 case, $60,000in expenses in the Brita andPanciocco over

collateral, representing subsequentfor Brita’s settlement demand. Gulf’s
correspondence willingnessconditioned its to allow AMSCO to assume



Gulf’s upon paymentdefense AMSCO’s of the fees and adjustment
expenses matters,allegedly associated thewith Beacon and Panciocco

of forwithout mention the demand collateral. AMSCO did makenot
Gulf,payment partiesto and the underlyingcontinued their defense to the

action with counsel.separate
2001,In January againstGulf to attorney’sfiled suit AMSCO recover

adjustment Beacon,fees and expenses allegedly incurred in the Panciocco
matters,and Brita as well attorney’sas to recover fees under forthe GAI

$143,714.43,its to Thepursuing right indemnity. expenses, which totaled
$1,443.23 matter,in $20,502.83included the inBeacon the Panciocco

matter, $121,768.37inand the Brita matter the Inindemnityand action.
September 2003, $50,000;AMSCO and Brita settled Brita’s claim for the

continued, however,dispute indemnitybetween AMSCO and Gulf for
payments under the GAI.

The trial multi-day indemnitycourt conducted a trial on Gulfthe action.
appeals, the ofchallenging experttrial court’s admission defense
testimony, rejection attorney’sits of certain claimed fees and loss
adjustment matters,inexpenses the Panciocco and Brita and its failure to
award it fees GAI.attorney’s appeals, arguingunder the AMSCO cross

bythat the trial court erred it had into aruling payentered contract to
$14,000inGulf excess of for andlegal adjustment expensesfees loss in the

matters,Beacon byand Panciocco refusing permitand to it to pursue
certain counterclaims.

I

Gulf first that courtargues permittingthe trial erred in AMSCO’s
expert witness, Hermes, testify onlyPeter to because he was disclosed one

statement,week before Gulf pretrialtrial. contends that AMSCO’s which
trial,eighteenwas filed about toprior any expertmonths did not list

or testimony.witness otherwise disclose an intent to rely upon expert
Gulf,According to AMSCO any goodnever offered cause to lateexcuse its

disclosure, findingand the trial that expertcourt’s AMSCO’s disclosure
not “any surprise”did come as to is not supported byGulf the record.

court,“In superior a is entitledparty to disclosure of the opposing
party’s experts, the substance of the facts opinions theyand about which

expected testifyare to and of Citythe basis Porter v.opinions.”[their] of
Super.Manchester, 30, (2004); 35(b)(3), (f),151 N.H. 54 see Ct. R. 62.

Gulf no claim specifically expertWhile makes that it requested disclosure
35,Superiorunder Rule pretrialCourt AMSCO filed a statement in which

it was allrequired expected testifyto list witnesses to at trial topursuant
rule,Superior Court 62. “onlyRule Under that in Pre-witnesses listed the



Further, undertestify” goodallowed to absent cause.[are]trial Statement
Rules, court themayPreface to the Court the trial waiveSuperiorthe

any good appears justice mayof rule cause and asapplication “[a]s
uponThe of disclosure of witnesses rests therequire.” policy expert

“justice system surprisethat served a that reduces atpremise byis best
Wongboth maximum amount of information.” v.by giving partiestrial the

(2002) omitted).369,148 372 the trialEkberg, (quotationN.H. Because
testimony,to admit In theexpertcourt retains discretion Matter of

Letendre, 31, (2002), inLetendre 149 N.H. 37 we its decision& review
discretion,unsustainablyorder to determine whether it exercised its see

(2001)295,Lambert, (explainingState v. 147 N.H. 296 unsustainable
standard). ofexercise of discretion Under the unsustainable exercise

standard, trial rulingdiscretion Gulf must show that the court’s was
“clearly prejudiceuntenable or unreasonable to the of case.” Id.[its]

trialThe court ruled that AMSCO’s late disclosure of intent toits
present expert testimony through surprisePeter Hermes came as no to

trial,Gulf. At the in a with the courtparties engaged colloquy concerning
the merits of Gulf’s motion to Whilepreclude testimony.Hermes’

witness,pretrialAMSCO’s statement does not Hermes as a courtlist the
during pretrial partiesrecalled that a conference it had discussed thewith

upon expert testimony subjectAMSCO’s intended reliance as well as the
discussion,area of the expected testimony. acknowledgedWhile Gulf the it

theydenied that had the aboutspecificdiscussed facts related to its claim
that,testify.AMSCO’s expertwhich would It contended due to the late

specific expected testimony,disclosure of the nature of the unable toit was
however,or Indepose expert. reply,Hermes obtain a rebuttal AMSCO

that it inprovidedcontended had Gulf with Hermes’ curriculum vitae
2002,September yeara to trial. this record andprior Given the deference

discretion,we accord to the court intrial the exercise of its we cannot
conclude that it permit expert testifywas error to AMSCO’s defense to at
trial. id.See

II

argues by failingGulf next that the trial court erred to apply expressthe
ofterms the GAI when it denied Gulf’s for Gulfrequest indemnity.

contends that AMSCO may only obligation indemnifyavoid its to Gulf for
adjustment attorney’sits loss andexpenses by establishingassociated fees

Gulf,that in in incurring AccordingGulf acted “bad faith” them. to even
under some lesser standard such subjective objectiveas or
reasonableness, compelled recoverythe evidence of andits claimed fees
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expenses under the We hold that the trial court’s decision is legallyGAI.
supported bysound and the evidence.

plain' language requiredThe trial court ruled that the of the GAI
indemnify onlyAMSCO to Gulf for “reasonable” and that theexpenses,

GAI contained a AMSCO to thatburden-shifting provision requiring prove
Gulf’s It two ofexpensesclaimed were unreasonable. delineated areas

it for to counsel ininquiry: separate[Gulf]“whether was reasonable retain
amountsthe Panciocco and Brita matters and whether the of the fees

trial court that AMSCOalready[were] reasonable.” Because the had ruled
$14,000a contract to than ofagreed separate payhad under more the

it ofexpenses,Beacon and Panciocco reviewed the reasonableness
matter,$7,500 in inapproximately expensesfees and the Panciocco and

$121,700 in inexpensesover fees and the Brita matter and GAI claim.
for COP and forrepresented expenses attorney’sThese costs fees counsel

by requireretained Gulf. The trial court ruled that it was unreasonable to
pay charged byAMSCO to for fees COP because such costs constituted

normal expected housekeeping expensesand administrative and
ordinary doingassociated with Gulf’s cost of business and were not

otherwise recoverable under the GAI. The court further ruled that Gulf’s
legalretention of its own counsel on both the Panciocco and Brita matters

any purpose litigation.was unreasonable for other than to monitor the
Accordingly, the court awarded Gulf in andpre-lawsuit monitoring“$852

$10,774.73fees in the Panciocco case and in in Britamonitoring fees the
case,” plus interest.

properly interpretedWe first examine whether the trial court the
requiring prove expensesGAI as AMSCO to Gulf’s claimed were

unreasonable, faith,than in torather incurred bad avoid indemnification
interpret indemnityunder the GAI. We an contract in the same manner as

generally, seekingwe do contracts to discern the intent at the timeparties’
Co.,the contract was made. Commercial Union Assurance v. BrownCo.

(1980).620, indemnity,120 N.H. 623 When there is an contract forexpress
rights surety indemnitythe of the are not to be determined by general

principles, bybut the letter of the contract for Fidelityindemnification.
Works, Inc.,and v. Bristol & Iron 722 F.2dDeposit MarylandCo. Steelof

(4th 1983).1160, 1163 Cir. limit our for to theparties’We search the intent
contract, Assurance,of 120 atexpress words the Commercial Union N.H.

623, assign phrases by partiesand the words and used the the common
that ameaning given by person,would be to them reasonable N.H. Water

(2004).214,Res. Council v. Pond 151 215 TheHydro,Steels N.H.
law,of a contract is a of and thus we review theinterpretation question
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Graciano, 119, 121v. 152 N.H.trial decision de novo. Shermancourt’s
(2005).

togetherof the must be read to discern theparagraphsSeveral GAI
2(A)indemnity rights. Paragraph providesof that AMSCOnature Gulf’s

of kind orindemnify expensesmust Gulf “for losses and whatsoever
counsel,”nature, forincluding the fees and disbursements of and other

byexpenses. comprehensive provisionenumerated This is modified
3(A), for orparagraph may any paymentwhich states that Gulf recover

claim, demand, suit, judgment arisingof or outcompromise “any expense
inany long byof so as “the same was made the reasonable[bond]” [Gulf]

disbursed, or orpaymentbelief that it was liable for the amount that such
Therefore,compromise was reasonable under all the circumstances.”

all theadjustment expensesGulf’s claimed loss must be “reasonable under
for to from AMSCO.circumstances” Gulf secure indemnification Even

3(A)in thisassuming paragraph appliesthe “reasonable belief” clause to
contends,subjectivecase and some element as Gulf the termincorporates

words,an In other Gulf mustobjective component.“reasonable” contains
only subjectivelynot have that the wereexpensesbelieved incurred

reasonable, objectivelybut the belief must have been reasonable as well.
Co., 649,Progressive Ins. v. Ins.N. Co. Concord Gen. Mut. 151 N.H.Cf.

(“reasonable(2005)653 belief” in insurance requirescontract both a
sound).subjective objectivelybelief and that such in thebelief be Nowhere

faith,”phrase “good languageGAI does the “bad faith” or similar appear.

3(B)Furthermore, that ofparagraph provides presentmentGulf’s
claim,any“an itemized statement” of or ofpayment compromise any along

with certain verification requirements, “primaconstitutes facie evidence of
the fact amount of liabilityand the of under this Agreement.”[AMSCO]

provision merelyThis transfers burden to AMSCO provethe to that Gulf’s
Co.,claimed costs were Fallon Inc.unreasonable. See Electric v.

(3d 1997)Co., 125,121Cincinnati Ins. F.3d 129 Cir. (“prima facie”
provisionevidence of proof,establishes who bears burden not the standard

by which the standard proved). Accordingly, readingis the contractual
provisions together, proper presentmentwe conclude that Gulf’s of losses
and it onexpenses incurred the bond matters created a rebuttable

indemnification,of itspresumption entitlement to and AMSCO bore the
provingburden of that such paymentcosts were unreasonable to avoid

under the GAI.
Electric,In Fallon the Third indemnityCircuit reviewed an contract

nearly precise languagewith the in thisat issue matter. It held that the
indemnitor bore
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actuallydid notproving surety]the burden of both that: [the
disbursed,attorney’sthat it for the fees or thatbelieve was liable

unreasonable; surety]in that and didrespect [theits belief was
(as opposednot that the of such fee toactually paymentbelieve

fees)the incurrence of the was reasonable under all the
circumstances, in respector that its belief that was unreasonable.

agree plain reading language.Id. We with this of the contract

in to forargues presumptionGulf that order rebut the
indemnification, subjectiveAMSCO toexpressly required provethe GAI

dishonest conscious or breach ofthrough purpose, wrongdoing,“bad faith”
support position,or ill will. To its Gulfduty bymotivated self-interest

subjective goodthat of the faith standard isapplicationcontends
in The casesby virtually every jurisdiction.”“the law Americansupported

Gulf, however, theynot its because do notby support positioncited do
languagethat containindemnity provisionsaddress contract “reasonable”

Maryland,in Fidelity Depositlike that the GAI before us. See & Co. of
(contract for inrequired indemnity paid “good722 F.2d at 1163 monies

faith”); Const., 948,Ins. v. 558 F.2d 953Com’l Co. Newark Pacific-Peruof
(9th 1977) (contract indemnity liabilityfor all ofrequiredn.4 Cir.

nature”);or Ins. Co. America v. Criterion Inv.“whatever kind ofSafeco
(E.D. 1989) (same834, regarding “good732 F. 836 Tenn.Corp., Supp.

(Ala.faith”); Inc., 378,Elmore v. Assur. Co. 502 So. 2d 379-80Morrison
1987) (no specific language); Fidelityreference to contract U.S. & Guar.

1978) (sameElec., 644, (Ky.v. 571 646 Ct.Napier App.Co. S.W.2d
faith”); Roofing,Acc. and Indem. v.regarding “good Co. MillisHartford

1981) (same(Mass. faith”);645,418 646 Ct.App. regarding “goodN.E.2d
(Mass.Horton, 283, 284 App.American Ins. v. 622 N.E.2dEmployers’ Co.

1993) (same faith”); CasualtyCt. Continental Co. v.regarding “good
1960) (same375,198 N.Y.S.2d 376 Ct.Develop. Corp., (Sup.Marman

faith”); Co.,v. 1987regarding “good County Culbertson Constr.Fairfax
(Va. (contract17, 1987) indemnityWL 488767*1 n.1 Cir. Ct. Nov. required

goodall of kind or nature” for monies “inliability paidfor “whatever and
faith”). we conclude that the trial court theAccordingly, applied

standard it to that Gulf’sappropriate required provewhen AMSCO
in to itsadjustment expensesclaimed loss were unreasonable order avoid

indemnificationobligation provideto under the GAI.
that AMSCO satisfied itsWe next examine the trial court’s conclusion

attorney’strial that claimed fees andburden. The court ruled Gulf’s
matters, legalin Panciocco and Brita other than forexpenses expensesthe

trial court identified twomonitoring,case were unreasonable. The
First, it that Gulf’sprincipal supportreasons to its decision. concluded
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recovery of COP wasexpenses theythe unreasonable because constituted
administrative and anhousekeeping expenses, ordinarywhich were cost of

Second,doing business and not recoverable under the GAI. it determined
legal monitoring litigationthat fees not associated with the were not

recoverable because it was unreasonable for to counselGulf hire where
AMSCO had it counsel. Gulfprovided challenges rulings,with both and we
address each in turn.

torespect expenses, arguesWith the COP Gulf that COP is a distinct
fromentity challengesGulf and the trial court’s reliance on Wagner v.

(10thCo., 1965),Fireman’s Fund Insurance 352 F.2d 410 Cir. to disallow
not,expenses. entity ampleCOP Distinct or supportsevidence the trial
expensescourt’s conclusion that such andwere administrative

Berlin,inhousekeeping Paper Citynature. See Crown Co. v. 142 N.H.of
(1997)563, 566 evidence).(finding upheldof fact unless unsupported by the

Furthermore, respect recoverabilitywith to the of underexpensessuch
GAI, recognizethe we that the GAI extends comprehensive indemnity

coverage expensesfor losses and incurred of“by reason the failure of
to orperform comply[AMSCO] with the covenants and of thisconditions

or “inAgreement” enforcing any of the covenants and conditions of this
We, however,Agreement against agree[AMSCO].” courts that holdwith

contracts, stated,indemnitythat broadlyeven do not extend a “blank
suretycheck” for a to all expenses paid byrecover fees and incurred or it

(5thSee, Hollowell, 961,in e.g.,its sole discretion. Jackson v. 685 F.2d 966
1982).Cir. We therefore conclude that corporate expenses,overhead such

services,as remotelyadministrative are so connected to losses suffered on
a bond toas fall outside of the intended of generallybounds stated
contractual recovery provisions, such as Sentrythe ones before us. See

Co., (Ohiov. 1071, 1074Ins. Co. Davison Fuel Dock& 396 N.E.2d App.Ct.
1978) (disallowing indemnity recovery proportionalfor ofpart corporate

costs);overhead 352Wagner, F.2d at 413-15 (affirming trial court’s
denyingdecision ofrecovery expenses ordinarycertain as housekeeping

suretyand administrative ofexpenses company).
Turning to Gulf’s legal expenses, challengesGulf the trial rulingcourt’s

that legalits retention of counsel was unreasonable. To determine whether
surety’s “reasonable,”a retention of separate legal counsel is courts review

factors, including:various

“the amount of risk to which suretythe was exposed; whether the
solvent;principal was suretywhether the has called on the

principal to itdeposit with funds to cover the potential liability;
whether the principal byon demand the itsurety depositto with

so;the amount of the claim has refused to do whether the
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togiven opportunityaction andnotified of theprincipal was
hired thesurety; principalwhether thefor itself and thedefend
principalsurety;and the whetherattorney for both himself the

competencytheattorney;of thesurety hiringthe of thenotified
displayed byprincipal; diligencethe theattorney bythe hiredof

defense; athere isin the whetherattorneyand hisprincipalthe
attitude andtheparties;of interest between theconflict

andchargedand the amountsurety;of thecooperativeness
by surety.”theattorneyof the hireddiligence

1989)(Miss.204, (quoting210 Central551 So. 2dThompson,Perkins v.
(Tenn.789,Martin, App.800453 S.W.2dInc. v.Apartments,Towers

(same).Jackson, 966 n.151970)); 685 F.2d atsee

matter, that as a result ofGulf contendsConcerning the Panciocco
COP,$20,000 includingadjustment expenses,in lossmore thanincurring

$84,000Panciocco’shelpedit resolveexpert,and a constructionlegal fees
for to hire[Gulf]that “it was unreasonableThe trial court concludedclaim.

to [AMSCO]defense of the Panciocco suitattorney tenderingafterits own
to no evidencepointsto monitor the case.” Gulfanyfor reason but

ofprofessionals, independentit to retainnecessaryit was forsuggesting
counsel, on these costspassPanciocco claim andlegal to resolve theGulf’s

AMSCO, paidand forapproval,Gulf’s had retainedto AMSCO when with
in Panciocco.againstthem both the defenserepresentedcounsel wholegal

legalof AMSCO’scompetency diligencethe andchallengeIt does not
tocounsel, surety’sto the reasonableness of a decisionpertinentfactors

Perkins,counsel, Accordingly,2d at 210.see 551 So.separate legalretain
rulingcourt’s stands.the trial

matter,it incurred in the Brita Gulfattorney’sthe feesRegarding
andto tender its defense to AMSCOthat it was entitled to refusecontends

(1) failed to collateral aspostits counsel because: AMSCOto hire own
(2)demanded; underlyingin the claim thatuniqueGulf had defenses

(3)much to and a conflictpursue;not have had incentive”AMSCO “would
by paycaused AMSCO’s refusal topartiesof interest existed between the

and Panciocco matters.adjustmentthe loss costs on the Beacon

collateral,postto the GAIConcerning obligationAMSCO’s
3(C):paragraphunderprovides

againstIf that a claim or demand bedesire[s] [Gulf][AMSCO]
shalllitigated, [AMSCO]resisted and

(i) [Gulf];notice thereof togive



(ii) indeposit simultaneously with cash or collateral a form[Gulf]
insatisfactory reasonably byto an amount deemed[Gulf] [Gulf]

to tobe sufficient cover the claim or demand and interest thereon
to the date ofprobable disposition; and

(iii) deposit simultaneously with cash or collateral[Gulf]
insatisfactory to an amount[Gulf] sufficient to cover the

defense,and fees of or take overexpenses the resistance and
litigation of the claim.

3(C)(ii)inlanguage paragraphWhile the establishes Gulf’s contractual
to “inright reasonablycollateral an amount deemed toby [it] be sufficient

interest,”to cover the claim or demand and trialthe court was
unpersuaded by Gulf’s claim at trial that it refused to tender defense to
AMSCO AMSCO post anybecause failed to collateral to thecover Brita
claim. It collateral,concluded that while initially requestedGulf
“subsequent collateral,”letters no[made] reference to demand for but
focused on securing adjustment“the loss had inexpenses it incurred the
Beacon and Panciocco matters.” Because sufficient evidence exists to

trialsupport findingthe court’s factual that postAMSCO’s failure to
collateral did not asserve the basis for Gulf’s retention of its separateown

counsel,legal Co., 566,see 142PaperCrown N.H. at we do not review
argumentsGulf’s concerning AMSCO’s contractual toobligation post

collateral.
rejectWe Gulf’s contention that it refused to tender its defense to

AMSCO uniquebecause it had todefenses Brita’s claim that AMSCO
would not pursuedhave on its behalf. correspondenceBecause none of the
from Gulf to AMSCO stated it had unique defenses that itrequired to

counsel,retain separate the trial court found that Gulf’s torefusal tender
its defense was not upon anybased unique maydefenses it have had. Gulf

challenge Further,does not this finding. the trial court observed that Gulf
did not argue presentor suggestevidence to that its unique defenses
actually any position action,conflicted with inAMSCO took the Brita and

conflict,that absent a AMSCO pursuedcould have uniquethese defenses
on Gulf’s behalf. On appeal, Gulf anonlyreferences inherent conflict of

contractors,interest common between sureties and generally suggestsand
that AMSCO “would not have much press legal[had] incentive to issues
that onlywTould benefit ItGulf.” fails to challenge the trial court’s finding
by anidentifying actual conflict of interest between the parties that would
have thwarted AMSCO’s ofpursuit any uniquedefense to Gulf. See

(factorsPerkins, 551 So. 2102d at to determine reasonableness of surety’s
retention of separate legal counsel include whether conflict of interest

Therefore,exists parties).between upholdwe the trial court’s ruling that
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for it to retain itsno viable basisprovideduniqueclaim of defensesGulf’s
counsel.legalown

indemnifytothat AMSCO’s failureargumentwe address Gulf’sFinally,
in the BeaconincurredallegedlyGulfadjustment expenseslossit for the

inthe defense theto tenderjustified its refusaland Panciocco matters
thattrial court ruledcounsel. Thelegalits ownBrita action and hire

ofassumptioncondition [AMSCO’s]allows to[Gulf]in the GAI“[njothing
indisputed expenses”ofupon payment [the]Brita suitdefense of thethe

it inindemnifytothat AMSCO’s failureGulf contendspriorthe matters.
GAI, paragraphand that underof theconstituted a defaultany amount

7(B)(iv) in AMSCO’s nameGAI, litigate anyto claimrightit had theof the
however,Gulf, fails toto defend AMSCO.attorneychoose anand

re Thayer,See Inappellatefor review.develop argumentitssufficiently
(2001).342, 347146N.H.

to7 connectedintrinsicallyareparagraphunderrightsGulf’s
anshouldrights7 outlines Gulf’sparticular, paragraph6. Inparagraph

occur, specifically6 identifiesparagraphand“event of default”
paragraphof default.” Gulf identifiesthat constitute an “eventoccurrences

7(B)(iv) indemnity retainingforrightits to seeklinchpinas the for
separate counsel:

limiting[withoutof an Event of Default...Upon happeningthe
Agreementhave under thismightthat otherwiserights [Gulf]the

... assertlaw, empowersand to[Gulf]at authorizes[AMSCO]or
orhereby assigned,claim transferredany rightand orprosecute

andPrincipal compromisein of the and toconveyed the name
considers[Gulf]claim on such terms asany rightsuch orsettle

under the circumstances.reasonable

ispermitted pursueclaim Gulf is torightthat the orappearIt would
an “event ofCertainly,in 6. whetherparagraphto those identifiedlimited

7 isrights paragraphGulf’s undertriggerdefault” has occurred to
and6. Both are detailedparagraph paragraphsthe terms ofbydictated

however,effort, identify relevantno tolengthy. Gulf makessomewhat
areparagraphs6 or how the twoparagraph explainofportions

it,for and thus weargumentto make Gulf’sWe elect notintertwined.
to[Gulf]in GAI allowsruling “[n]othingthat theuphold the trial court’s

uponBrita suitof the defense of theassumptioncondition [AMSCO’s]
priorin the matters.disputed expenses”ofpayment [the]

inof the feesnonpaymentAMSCO’sattemptsGulf also to characterize
it andof interest betweencreatingas some conflictpriorthe matters

record, however, does not demonstratein Brita action. TheAMSCO the
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pursuedthat Gulf this contention the trial See v.Broughtonbefore court.
(2005)Proulx, 549,152 N.H. 552 not in not(argument raised trial court

review).appellateforpreserved upon portionsGulf relies two isolated of
testimony to a retainingdemonstrate conflict of interest as a basis for

one,separate In expertcounsel. a defense thatgenerally acknowledged
relationshipthe surety inherentlybetween and a contractor ancontains

other,component.adversarial In the Gulf expertthe testified that he never
witnessed an occasion in a principalwhich insisted counselupon retaining

representto both parties simultaneously resisting indemnitywhile
obligations. portions more,These testimony,isolated of do notwithout
sufficiently soughtestablish that Gulf the trial court’s of aconsideration

of partiesconflict interest between the created AMSCO’s toby failure
anymake inpaymentsindemnification the Beacon and Panciocco matters

as a forseparate legal having independentbasis Gulf legalretained
counsel in the Brita action. we will not consider claimAccordingly, Gulf’s
in this regard.

Finally, upholdbecause trialwe the court’s decision that it was
forunreasonable Gulf to seek indemnification from AMSCO for its

separate action,legal counsel in the Brita we do not address Gulf’s
arguments pertaining to the reasonableness ofof the amount the

itsattorney’s fees generated.counsel Ideal Electronic Sec. Co. Intern.v.
(D.C. 1997)Ins., (reasonablenessFidelity 143, 150129F.3d Cir. of amount

counsel).legalof fees separate from ofpropriety hiring legalindividual
In closing, we agreementnote our the inFifth Circuit thatwith

an indemnity agreement check;is not a blank doesit not entitle
the surety company to expensesreimbursement for legal which
are unreasonable or unnecessary. To hold otherwise would allow

tosurety][a retain counsel charge attorney’sand to againstfees
the indemnitor even when the surety not acompany requiredoes
separate legal protectdefense to its interests.

Jackson, 685 F.2d at 966.

Ill

Gulf next challenges the trial court’s decision that Gulf was not
contractually entitled to attorney’s fees incurred in the present action
because AMSCO did not breach the GAL It argues that the atevidence
trial compelled the conclusion that AMSCO liabilityadmitted overfor
$14,000 in adjustmentloss fees due in the Beacon and Panciocco matters.
Therefore, Gulf,according to AMSCO’s to payfailure that sumundisputed
constituted which, contract,a breach of GAIthe under itthe entitled to
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presentin theindemnity rightsitsattorney’s pursuingfees incurred for
itin fromprecludingthat the trial court erredarguesaction. furtherGulf

Suozzo,counsel, certainaboutRalphAMSCO’s formerquestioning
counsel which would have establishedopposingcommunications between

$14,000.than We not addressliability for more doAMSCO’s admission of
however, it to assert aattemptsbecausearguments,the merits of Gulf’s

2002parties’the nature of the communicationsargument regardingnew
on us. Seeto the trial court the record beforepresentednot properly

(1988)Carr, 698, not(argumentsIns. Co. v. 130 N.H. 699Holyoke Mut.
appeal).onraised not addressedadequately below

trial, Thepartial agreement.Prior Gulf filed a motion to enforceto
to the trialAccordingnot of the record.part appellatemotion itself is

order, intopartiesthat “the entered twoalleged [had]court’s Gulf
partial payment adjustmentof lossseparate regarding [its]agreements

and The trial court reviewedexpenses under the Beacon Panciocco bonds.”
parties resolvingwhich the discussed Gulf’sseparate duringtime frames

discussions, the trialRegardingin matters. the 2001claims for fees those
in thatengaged negotiationsthat the had settlementpartiescourt ruled

frame, court that theFor the 2002 time the trial ruledultimately failed.
$14,393.56agreement payinto an for AMSCO toparties had entered Gulf

the incurred in the Beacon and Panciocco matters. Whenexpensesof
GAIattorney’swas entitled to fees under the foraddressing whether Gulf

action, however, the courtpresent indemnityits of the trial ruledpursuit
GAI,the and was entitled tothat did not breach thus Gulf notAMSCO

theattorney’s pursuing indemnityfees for action.
that,argument enteringthan into aWe not address Gulf’s ratherdo

contract, liability the GAI for theseparate AMSCO conceded under more
fees,$14,000 when itadjustmentthan in loss and thus breached the GAI

us pursuedfailed to the fees. The record before fails to show that Gulfpay
trial courtpositionthis in its motion before the trial court. The

ruling partiesthe as a that the had enteredseekingcharacterized motion
Gulf’sregarding partial paymentinto of lossseparate agreementstwo

the and Because theunder Beacon Panciocco bonds.adjustment expenses
motion,underlyingthe we cannot review therecord does not contain

Further,argument.trial of Gulf’svalidity of the court’s characterization
the of contract formation andexpressly legalthe court reviewed elements

Thus,supported bywas sufficient consideration.ruled that the contract
partieson thepremisetrial court Gulf’s motion the thatwhile the decided

GAI,independent anya of the lackshad into contract the recordentered
inthat trial court erred itscontendingmotion thefor reconsideration

$14,393.56.for Seelegalof basis for Gulf’s claimunderstanding the
(1995) (issues583,Penrich, Sullivan, 140 590 should be raisedInc. v. N.H.
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time to to topossible give opportunityat earliest trial court come sound
instance).any Accordingly,and in firstconclusions correct errors we do

argumentsaddress partial liabilitynot Gulf’s that AMSCO conceded
the GAIunder on the Beacon and Panciocco matters.

IV

On arguments challengingAMSCO advancescross-appeal, three
$14,393.56.ruling paythe trial court’s that it entered into a contract to the

First, it that no agreementcontends enforceable could have existed
release,because Gulf refused to a itsissue a and release was sole

in resolvingmotivation the Beacon and Panciocco matters for of apayment
We,insum in order to Gulf’s the case.compromised assume defense Brita

however, in matters,do not of courtstand the shoes the trial on factual
such as the and aexistence terms of contract. Chisholm v. Ultima Nashua

141, (2003);Corp.,Indus. 150 N.H. 145 Acquisition,see LandAppeal of
(whether(2000)492,145 N.H. 494 binding agreement exists issettlement

fact).question of Although evidence exists view ofsupporting AMSCO’s
negotiations, trial rulingthe the court’s ofconcerning scopethe the

parties’ intended agreement supported byis the record. Estate Youngeof
(1985).Huysmans, 461,v. 127 N.H. Accordingly,465 we theuphold trial

court’s decision.

Second, argues any promiseAMSCO that it Gulfpaymade to was
supportednot by sufficient consideration. The trial court ruled that Gulf’s

topromise conductingrefrain from two depositions pursuingand an
claim againstadditional AMSCO constituted valuable consideration for
promiseAMSCO’s to payment.make partial contends, however,AMSCO

that after it payment,failed to make Gulf could have chosen pursueto the
depositions claim,and yetadditional it do eighteen-­failed to so for the

AMSCO,month time priorframe to trial. toAccording Gulf notcould have
detrimentally upon promiserelied its to pay and thus no consideration
supported separatethe existence of a We disagree.contract. Gulf’s

to uphold portiondecision its bargain negatesof the neither AMSCO’s
of its promise paybreach to nor exchangethe of meaningful consideration

for the contract. At the promised pay,time AMSCO to exchangedGulf
meaningful by refrainingconsideration from pursuing litigation avenues

right Chisholm,that it had the to Seepursue. 150 at 145N.H.
(consideration present when to promisorbenefit or detriment to
promisee). Accordingly, the trial court’s conclusion that the contract was

bysupported adequate is supported byconsideration both recordthe and
the law.
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it toanyThird, agreement compelling paythatAMSCO contends
would beattorney’s and expensesunreasonable feesexcessive and

ofRule 1.5 New RulesHampshirea violation of of theunenforceable as
into“A shall not enter anlawyer1.5 states:Professional Conduct. Rule

Thefor, clearlyor an excessive fee.”charge, illegalcollect oragreement
ofparties allegedthat the the excessive naturecourt consideredtrial found

inIt the fees thea sum. ruled that whilenegotiatingthe fees when
the contractualmay have been “unreasonable” underPanciocco matter

GAI, ‘illegalbeingnot rise to the level of or“theyin dostandard the
findings areunder 1.5. Because the factualclearly Ruleexcessive’”

record, decision.will not disturb the trial court’s Seeby the wesupported
465.Younge, 127 atN.H.

V

the trialon thatFinally, argument cross-appealturn to AMSCO’swe
to its and assertrejecting request pleadingsamendcourt erred in its

ofof and violation theGulf for breach contract foragainstcounterclaims
Act, retains the358-A. The trial courtchapterProtection RSAConsumer

counterclaim, v.Cityallow a Concordwhether todiscretion to decide of
(1981),5,700 Land, 170,N.H. 172 and we review its121Square Feet of

discretion, v.see Bezansonan exercise offor unsustainabledecision
(1999); Lambert,298,144 N.H. 303Hampshire Corp.,Dev.Meadows cf.

standard).of discretion147 296 unsustainable exercise(explainingN.H. at
trial, topleadingsamend filedays to AMSCO moved to itspriorTwo

thebilling It that trialupon arguedcertain records.counterclaims based
aits it had received substantialcourt amendment becausepermitshould

onejustfrom Gulf the first time weekbillingof records forportion the
trial, same facts with Gulf’sthe counterclaims shared the corebefore and

“untimely.”to ascourt denied AMSCO’s motion amendclaims. The trial

generally permitted appropriatecounterclaims are whereWhile
action, suits, inconvenience, expense,circuity multiplicityof ofto “avoid

time, injustice by resolvingcourt’s allconsumption of the andunwarranted
Concord,proceeding,”in 121grantingand full relief onecontroversies

172, that trial court’s constitutedN.H. at we cannot the decisionconclude
disputediscretion. AMSCO did not Gulf’san exercise ofunsustainable

anyto formalto trial that failed conductproffer the court AMSCO
timely uponits in a Baseddiscovery billingout records manner.to seek

amend,to we will notrequestthis record and the lateness of AMSCO’s
Super. R. cannot(partySee Ct. 33 filedisturb the trial court’s decision.
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thirty days except bycounterclaim after from the return date ofleave
court).

Affirmed.
DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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