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(WilliamBass, theCleveland, P.A., B. Pribis onof ConcordWaters and
orally), plaintiffs.and for thebrief

(ArnoldManson, P.L.L.C.,Cook, Little, ManchesterofRosenblatt &
brief, orally),Rosenblatton the and Mr.and Michael S. OwenRosenblatt

Software, Inc.IDMfor defendant

(WilburMiddleton, A.P.A., of ManchesterRaulerson &McLane Graf
brief, orally), forGlahn, the and Mr. GlahnDalyIII Andrea L. onand

Sheppard.J.H. and StuartLeggettdefendants John

(IDM), H.defendants, Software, JohnNadeau, IDM Inc.J. The
Emerick,Tracy(Sheppard), J.SheppardStuart J.Leggett (Leggett),

of the Trial Courtappeal ordersSheppardand RobertDana W. Leggett
J.) Barry Cohoonplaintiffs,to thesummary judgment(McHugh, granting

in part,We affirmappeal.crossplaintiffsTheJosephand McCarran.
in and remand.partin vacatepart,reverse
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by supportedwere either the trial court or arefollowingThe facts found
shareholder,Leggettrecord andpresident majorityin the before us. is the

director, IDM. is also a andSheppardas as a of director shareholderwell
IDM, eachpurchased payingof IDM. Cohoon and McCarran shares of

$80,000. registeredThe had not been or noticed inproperlyshares
2005).with RSA 421-B:11 As a result errors made incompliance (Supp. of

(theshares, malpracticeIDMregistering priorits sued its counsel for
suit). that actionmalpractice Among damages bythe asserted IDM in was

statement,to In its“exposure pretrialshareholder claims.” IDM
alleging “[Ijiabilityon this element of for ofdamages,elaborated claims

$635,000, interest,pursuant totaling plusrescission to N.H. RSA 421-B:25
and attorneys’costs fees.”

defendant-attorneysThe in inthe suit filed a motionmalpractice limine
24,to rescission In andamages.exclude evidence of order dated March

2003, the court ruled that it would its“permit part damages,[IDM] as of to
as a separate componentinclude of moneythe amount that it would be

torequired return to the to 421-B.”pursuantinvestors RSA Before the
order, however,court issued the the parties malpracticesettled the suit for

$900,000. 2003,By 19,letter to its May gaveshareholders dated IDM
of a special meetingnotice of to planshareholders consider aapproving of

of the corporation.dissolution
Subsequently, and brought IDM,Cohoon McCarran againstthis action

andLeggett Sheppard, among others. Their writ causes ofasserted action
for rescission defendants,under RSA 421-B-.25 allagainst principal breach

majorityof duty others,shareholders’ against Leggett and and a claim
“PLEAcaptioned OF againstLAW—JUDICIAL ESTOPPEL” IDM. All

partiesof summarythe judgment.moved for
The trial initially grantedcourt plaintiffs’the motion and denied the

defendants’, noting that it could “imaginenot a case out forcrying the
ofapplication judicialthe doctrine of estoppel more case atthan the bar.”

courtThe ruled:

By claiming acorporation legalthat the had toobligation pay its
$635,000, and toby negotiate[investors] arefusing lesser amount

inwith the investors the context of settlement indiscussions the
case,earlier corporation obligatedthe itself to refund to itsfully

investors the of moneyamounts that it received law firmfrom the
By takingdefendant. the inposition corporationthat the did the

litigation,earlier it would onbe a fraud the Court to seeknow to
paymentwithhold of the inclaims full.investors’

The defendants moved for and courtreconsideration the held an
evidentiary The courthearing. then ruled that its previous order finding
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met Itjudicial estoppelthat the for had been was erroneous.requirements
tosummary judgment plaintiffsaffirmed of the “ongrantnevertheless its

underplaintiffsthat is available to the both thegrounds [rescission]the
equitable estoppel.”of 421-B also under the doctrine ofterms RSA and

of individual defendants for clarificationUpon motion the and/or
reconsideration, findings applicablethe that its were tocourt clarified

IDM,otherSheppard, but not to the individual defendants.Leggett and
Emerick,Tracy LeggettDana W. and RobertLeggett, Sheppard, J.

appeal.and crossSheppard appeal plaintiffsthe
summary judgment ruling,“In a we consider thereviewing trial court’s

evidence, properlyother and all inferences drawn fromaffidavits and
them, v.non-moving party.”in to the Furbushlightthe most favorable

(2003).426, 429McKittrick, 149 “We review the trial court’sN.H.
law facts de novo.” Id.application of the to the

inargues applying equitableIDM that the trial court erredfirst
to the of thatprovefailed elementsestoppel plaintiffsbecause the

however, weargument,need not address this because finddoctrine. We
v. 150cross-appeal. Snuffer,in N.H.plaintiffs’ Sherrylandmerit the Cf.

(where(2003)262, 267 trial court reaches correct result on mistaken
decision).grounds supportaffirm if thegrounds, we will valid alternative

court when itplaintiffs arguethe that the trial “erredSpecifically,
that to facts of thisultimately judicial applyruled did not theestoppel

case.”

prevents a fromjudicial estoppel generally party“The doctrine of
argument relyinga case an and on aphasein one of on thenprevailing

rephase.”in another In Packcontradictory argument prevailto
(2002)419, omitted);Monadnock, (quotation147 425-26 see KelleherN.H.

(2005).Co., 813,& 152 N.H. 848 have notedv. Marvin Lumber Cedar We
applyinform the to the“typicallythree factors that decision whether

742,Maine, 750particular Hampshiredoctrine in a case.” New v. 532 U.S.
(2001); Monadnock, 147 426.see Pack N.H. at

applyOne to in to doctrinedecidingfactor consider whether the
position clearlyisjudicial estoppel party’sof is whether the later

with position. regularlyinconsistent its earlier Courts also
in a courtinquire party persuadingwhether the has succeeded to.

A isparty’s position.that earlier third considerationaccept
anparty seeking positionthe to assert inconsistentwhether

imposean or an unfair detrimentadvantagewould derive unfair
if notopposing party estopped.on the
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Monadnock, omitted);Pack 147 at 426 citations see(quotationsN.H. and
Kelleher, 152 atN.H. 848.

on trialreversing judicial estoppel, upheldIn its decision the court its
finding regardthat the first factor had been met. With to the second
factor, however, malpracticethe court noted that the case settled before

consideration, namelytrial and that “the issue under notwhether or the
were,shareholders of IDM entitled RSA 421-pursuantto to[rescission]

B;25, formally bywas not decided the Court until after the first lawsuit
interpretedwas settled.” The court then our in Packdecision Monadnock

“saying judicialas ... that before of estoppel implementedthe doctrine is
in this state there has to a that theshowing adoptedbe Court the first

of and that toposition party adoption partythe that induced the other take
action itscertain to detriment.”

The trial court found that the couldplaintiffs here not make that
showing. Specifically, it stated:

The bottom line inis this. The inducement for the defendant
originalthe lawsuit to settle not have thiscould been Court’s

acceptance of inplaintiffs’ positionthe the original lawsuit to the
effect that was to the[rescission] available shareholders because
in rulingfact the Court’s on that issue postdated the settlement
itself.

The trial court into the judicial estoppelread doctrine of an element
See,of reliance theby alleged wronged that notparty required. e.g.,is

(6thCo., 1982).595,Edwards v. Aetna Ins. 690 F.2d 598 Cir. TheLife
Packcourt misread Monadnock as requiring change position“that the in

not allegeddid induce the wronged party to action.” Packtake What
actuallyMonadnock thatsays is the earlier takenposition by the State

“did not either orinduce the court courtprobate superior to take action.”
Monadnock, added).Pack 147 N.H. at 426 (emphasis That is just another

of that theway saying party against isestoppelwhom asserted did not
in persuading“succeed!] a court to thataccept party’s position.”earlier Id.
omitted). Thus,(quotation the factors noted inwe Pack Monadnock do not

contain a requirement allegedthat the wronged be induced to act.party
plaintiffsThe contend the general judicialthat second factor in the

estoppel inquiry is because trial clearlysatisfied the court IDM’saccepted
inposition the court’s order on malpracticethe defendant-attorneys’

motion in limine to damages. Theyexclude evidence of rescission argue,
“The fact that the Court did not publish this decision does not inmatter

judicialthe context of a estoppel analysis.” IDM, hand,on the other
“[tjhethat trialasserts court never issued orany order decision adopting

case,inpositionIDM’s priorthe may thoughtwhatever the court have or
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Thus,in frame theposition partiesthat ease.” thebelieved about IDM’s
persuading [the trial]as IDM “succeeded indispositive question whether

Monadnock, 147 426.position.” Pack N.H. atacceptcourt to earlier[its]

innote that the factors recitedaddressing question,Before that we
applied blindlyKelleher are not fixed elements to bePack andMonadnock

Indeed, Maine, CourtHampshire Supremein v. thein case. Newevery
of that “the circumstances underthe observation other courtsrestated

are notmay probablybe invokedjudicial estoppel appropriatelywhich
HampshireNew v.any general principle.”to formulation ofreducible

omitted). “InMaine, (quotation enumeratingU.S. 750 and brackets532 at
factors, or an exhaustiveprerequisiteswe not establish inflexiblethese do

judicial estoppel. Additionaldetermining applicabilityfor the offormula
in specific factualmay applicationinform the doctrine’sconsiderations

Id. atcontexts.” 751.
approachesof withhave taken a number differentparticular,In courts

the factor. One court has observed:respect to second

aspect judicial estoppelIf is an uncertain of the doctrine ofthere
only itsestoppeda can be when inconsistentpartyit is whether

by in oractually adopted priorthe court the actionassertion was
in actionsuccessfully maintained that withoutat least was

or whether thenecessarily having judicially adopted,been
have “fast and loose” with theoffending party only playedneed

ultimately priorin the action.court even if unsuccessful

1992) (footnote(D.N.J.AFN, Schlott, Inc., 219, 224-25Supp.Inc. v. 798 F.
omitted). Thus, theof is the that without firstspectrumat one end the view

of rule isacceptance position, “applicationof the theparty’scourt’s
Thus, theno risk of inconsistent results exists.unwarranted because

unaffected; that eitherjudicial process perceptionof the is theintegrity
Edwards, 690present.”court misled not F.2dthe first or the second was is

is integrityis that “if what is at issue theat 599. At the other end the view
court, prioror in fact relied on arelyof the whether a court is asked to has

AFN,a a difference.”positioninconsistent should be distinction without
atSupp.798 F. 225.

judicial alwaysestoppelneed not now determine whetherWe
action,in bythe to the first eitherrequires estoppedthat be succeedparty

orway,to its or in some other toaccept positionthe first courtpersuading
factsuniquefor We that under the ofpurposes.define success such believe

court,ease, sufficientlyIDM its to the first andpositionthis asserted
persuading accept position,in first court to itssufficiently succeeded the

judicial estoppel apply.that should
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theattorney represented malpracticeIDM’s to court in the suit that the
had forcorporation outstanding liabilityan on its books to its shareholders

their He norights. representedrescission further that since IDM was
business,inlonger did have to the corporation:the shareholders not sue

“They they’re getentitled to their out of whatmoney liquidation. And—
421-B(25) in,they’re entitled to under what they paid[RSA] is the —is—is

$635,000 Inplusthe costs onattorney’s rulingfees and interest.” the
limine, reflection,“Uponmotion in the court Court theacceptsstated: the

position [IDM]of on this issue.” We conclude this sufficient judicialis
ofacceptance position judicial estoppel.IDM’s to now the doctrine ofapply

As we already by wrongedhave determined that the not apartyreliance is
factor,required we attach no failure tosignificance to the court’s issue the

order.
argues judicialIDM next the factor in estoppel analysisthat third the is

met because it nogained plaintiffsnot unfair benefit and the suffered no
unfair detriment. In IDM thatparticular, argues because the malpractice

“provided ‘pool’settlement the from plaintiffs tryingwhich are to collect
plaintiffs... from in[malpractice]the settlement and were notbenefited

any way byhurt it.”

argument point. plaintiffsIDM’s misses the The would be hurt not
by itself,the byinitial settlement but allowingnow IDM to themaintain

positioninconsistent that the plaintiffs rightshave no rescission IDMafter
rightsused those to obtain a settlement from the indefendant-attorneys

the Ifmalpractice plaintiffssuit. the awere to succeed in rescission suit
IDM,against they would inpriorityelevate their the corporate liquidation

from judgmentshareholder to v.creditor. Jenot Mt. AcceptanceWhiteCf.
(1984)701, (“WeCorp., 124 N.H. 706 to generalsubscribe the rule that

after the a corporationdissolution of property passesits to its stockholders
omitted.)).subject to the ofpayment (Quotationthe corporate debts.” As

corporation proposedthe had payto the outside pershareholders $.132
share, while paying creditors,100% of its outstanding liabilities to

anincluding Sheppard Leggettas employee and as a debt andholder
employee, plaintiffsthe would suffer unfair prohibiteddetriment if from
achieving creditor in liquidation.status IDM’s

Having judicial case,concluded that inestoppel is thisappropriate we
affirm trial grantthe court’s of summary judgment against thatIDM on

ground.alternative 150Sherryland, N.H. at 267. Because IDM isCf.
estopped denyingfrom that plaintiffsthe are entitled to rescission under

421-B:25,RSA we need not address its arguments regarding the proper
interpretation statute,of that federal preemption, and the intoadmission
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testimony allegedly privilegedbased ondepositionofevidence
during discovery.wasto which IDM denied accesscommunications

decliningtrial erred in tonext contend that the courtplaintiffsThe
couldruling theyin instead that notspecific judgmentthem a andaward
hadthe claims of all other shareholders beenjudgmenta untilobtain

the trialby Specifically,the statute of limitations.asserted or were barred
court ruled:

full andrecoveryentitlement to [rescission]The plaintiffs’
the ofgreateris no than entitlementunder the statutedamages

Thus, cannotshareholder. the Courtany similarly-situatedother
until Statuteplaintiffsin favor of the thespecificaward a verdict

claimantsexpired manyof and it is known howLimitations has
formoneys payment.there be to the availablewill

because, things, itamongthis otherplaintiffsThe assert that was error
upon rightstheir the ofcompromises judgment “basedpotentially

thatThey “[b]yhave to take no action.” argueindividuals who elected
(anddid, essentiallyin manner it the Trial Courtfashioning its order the

toin an undetermined amount non-improperly) judgmentawarded a
parties.” agree.We

to toupheld petitionWe have a trial court’s amend“refus[al] [a]
action,”to who not to therequested persons partiesextend relief werethe

maythat a “court and refuse tociting propositionwith the shouldapproval
remedyone who seeks to invoke on behalf ofby [a]entertain action[an]

v. Townanother seeks no redress.” Real Estate Plannerswho of
(1991).696,Newmarket, having134 699-700 We conclude thatN.H.

behalf, the anbrought solely plaintiffssuit on their own are entitled to
in amount owed to The of theirjudgment portionindividual the them.

actually upon of IDM is not anjudgment they may liquidationthat receive
entrywe this and forAccordingly, rulingissue before us. reverse remand

injudgment opinion.of a accordance with this

inLeggett argueand that the trial court erredFinally, Sheppard
In an itssubsequentto them. order to initialapplying equitable estoppel

could notjudicial judicial estoppelorder on the court stated thatestoppel,
to theapplied parties“[n]oneto the individual defendants because werebe

However, grantthe later its ofmalpractice affirmingcase.” court’s order
grounds equitable estoppelon of wassummary judgment plaintiffsto the

the individual defendants as well as toappliedunclear as to whether it to
moved for clarification. The court ruledIDM. The individual defendants

not to theLeggett Sheppard,its to and butfindings applicablethat were
other individual defendants.
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Equitable estoppel speak againstserves to one to hisforbid
act,own representations or tocommitments communicated

who reasonably uponanother relies to injury. partythem his The
asserting provemust theestoppel following essential elements:
(1) a knowingly representationfalse or concealment of material

(2)facts; a whorecipient intentionally,was or through culpable
neglect, to rely upon representationinduced the false or

(3)concealment, truth;ignorant of the and a injury.resultant

(citation410, 418(2003) omitted).Bourgeois,Cadle Co.v. 149 N.H.

Leggett Sheppardand assert that the in applyingcourt erred
because,equitable estoppel amongto them other ofthings, none the

inrepresentations made underlying malpracticethe suit were made on
behalf of them as They argueindividuals. that the trial court’s orders fail
to identify specificthe representations bymade them that toserve
equitably estop result, theythem. As a contend guessthat we are “left to

‘specificat requiredboth the facts’ for estoppel and the uncontested
genuine issues of material required plaintiffs’]fact to meet [the burden on

(Citation omitted.)summary judgment.” agree.We
Although the trial court requestsruled on TDM’s for findings of fact and

law,ofrulings providedand narrative explanation for ofmany rulingsits
orders,in its various written we are unable to undisputeddetermine what

itfacts found to support application equitablethe of estoppel Leggettto
instance,and inSheppard. For one order the court “Itstated: should be

duringnoted that ... settlement discussions attorneysthe representing
corporationthe as plaintiff client,made it clear that their real the one

making all settlement,of the in ofdecisions terms was John InLeggett.”
order,another it found testimony“[t]hethat at the evidentiary hearing

strongly suggests principalsthat the of IDM to keepelected the
completelyshareholders in respectthe dark with the particularsto of the

Thus,original litigation and its settlement.” we are unsure whether the
thatrepresentation the court supporttrial found to estoppel was made to

the court or to the similarlyshareholders. We are unsure what facts the
trial court to supportfound the other elements of equitable estoppel.

Where a party requests findings rulings,and “the court is obligated to
findingsmake of the ‘basic’or ‘essential’ supportfacts that are sufficient to

the ultimate decision.” Crown Paper City Berlin, 563,Co. v. 142 N.H.of
(1997) (1997).omitted);571 (quotation see RSA 491:15 “The object is to

an opportunityallow for adequate review in by providingthis court us with
the decision,actual basis for the trial court’s in terms of facts found and
law applied.” omitted).Crown 142Paper, N.H. 571 (quotationat
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andSheppardandagainst Leggettorderwe vacate theAccordingly,
findings rulings.for further andremand

part; part;in reversed inAffirmed
in and remanded.part;vacated

Duggan Galway, JJ., concurred.and
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