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affirmed, andThe courtsuperior152 at 224-25.N.H.process. Corp.,SNCR
thewe declined to address eitherappeal,Id. Onemployer appealed.the

allegedor theregulationsstatutes andunderlyingof theconstitutionality
failed torights, concluding employerthat theof itsdenial constitutional

raise at theour it failed to themclaims for review becausepreserve these
thethe failure to raiseSimilarly, petitioners’Id.hearing.administrative

282-A:14, deprivedIII tribunalappealbefore theconstitutionality of RSA
violations.any alleged constitutionalopportunityit of the to address

282-A:65, I, expressly grantsRSApetitionersThe also thatargue
make theauthority regardingto determinationsappellatethe board

282-A:14, however,jurisdiction,III. Our is limitedconstitutionality of RSA
law, exceptofreviewing appealrecord of tribunal for errorsto the the

may been clarified or theinsofar as the tribunal’s record haveappeal
282-A:67, V(a) (1999);limited See RSAby appellateissues the board.

instance,Bosselait, 130 606. neitherappellateN.H. at In this the board
nor or Theappealclarified limited the tribunal’s record determination.

surroundingissues theappellate regarding potentialboard’s observations
282-A:14, III, to issuestatutory language bringof RSA are insufficient this

jurisdiction.within our
reasons, we theAccordingly, foregoing appealfor the affirm tribunal’s

determination, constitutionalityto the 282-and decline address of RSA
A:14, III.

Affirmed.

C.J., Nadeau, Duggan,Broderick, JJ.,Dalianisand and concurred.
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(JohnHollis,Sulloway P.L.L.C.,& of HarringtonConcord R. on the
orally),brief and for the plaintiff.

Reno, P.A.,Orr & of (Emily orally),Concord Rice on theGray brief and
thefor defendant.

Galway, J. In defendant,these consolidated appeals, the Marvin
(Marvin), (1)Lumber and Cedar Company appeals: partial jurythe verdict

J.)(Brennan,from Superiorthe Court in the first trial that theawarded
Jr.,Kelleher, $53,676.00J.plaintiff, John in ondamages liabilityhis strict

(2)claim; injurythe verdict the retrial that awarded the plaintiff
$57,247.04on his of express warrantybreach and of the Magnuson-breach

Warranty-FederalMoss ImprovementTrade Commission (Magnuson-Act
Act) (3)claims; fees,of attorney’sMoss and the award at the conclusion of

retrial, $119,898.57.the in plaintiffthe amount of The cross-appeals the
of of warrantytrial court’s dismissal his breach implied claim under the

Act. We affirm in inpart, part,vacate and remand.
1986,The record supports following procedural history.the facts and In

plaintiff purchasedthe and installed windows manufactured by the
newlydefendant in his in Ogunquit,constructed residence Maine. The

plaintiff Collins,purchased the windows from John a salesman employed
Son,by Steenbeke & a Hampshire buildingNew retail supplier.materials

(PILT),The preservativewindows were treated with a wood which was
bymanufactured PPG designed “premature,Industries and to inhibit

trial,moisture-induced wood rot.” Before the defendant thatconceded
PILT is preservative.an ineffective

1986,In inplaintiffthe a livingnoticed leak one of his room Aswindows.
leak,a result of that and ofupon the recommendation a Marvin windows

distributor, of newlyall the Ininstalled windows were re-caulked. 1993 or
1994, the plaintiff piecenoticed that a small of ofmolding on the sash a

rot, 1997,rear window contained and he had it inrepaired. Sometime the
plaintiff noticed that the sash of the same rear window also rotcontained

Then, 1998,and the replaced. plaintiffsash was in employedthe a painter
who significantfound amounts of rot in Shortlyfive Marvin windows.
thereafter, 1998,in August plaintiffthe a complaintfiled form with the
defendant, thereby itformally notifying damageof the rot in his windows.
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form, indicatedplaintiffthecomplainton thequestionIn to aresponse
inproblem beganthe rotthat “1993/’94?”

complaint, representativea Marvinplaintiff’sthereceivingAfter
thatand determinedin homeplaintiff’sall of the windows theinspected
theshowedinspectorrot Thedamage.windows containedseventeen

aof the windows wascoatingof surfacedimplingthat a subtle theplaintiff
1999,12,On afterwas rotten. Novembersign underlyingthat the wood

unsuccessful, thedamagedto the windows werereplacenegotiations
for theseekingunderlying damageslawsuitinitiated the.plaintiff

inwindows, of the houseloss of valueof the defectivecostsreplacement
repairingto waterinstalled and costs relatedwhich the windows were

by windows.allegedly caused the defectivedamage
one-yearaproducedof this the defendantDuring litigation,the course

(the in 1986 andone-year warranty), which was in effectlimited warranty
plaintiff.to thethe that were deliveredwindowsallegedly accompanied

Theportionthe wood of the windows.warranty guaranteedone-yearThis
warranty afifteen-year given bywasplaintiff alleged that an oral

1998,in in which theduring telephonea conversationSteenbeke salesman
ofperiodfor arepresented “guaranteedthat the windows weresalesman

(the addition,Infifteen-year the defendant’syears” warranty).fifteen
plaintiffwhen thecatalog, generallywhich was available from Steenbeke

(1)windows, deepwood is treatedpurchased the stated that: “all exterior
toin solutiondry process pesticide repellanta vac with a and water

(2) pre-finish “lastspermanently protect against decay”;rot and and the
(the cataloglonger paint” warranty).four to five times than

plaintiff’s upon fifteen-yeartheThe writ asserted claims based
warranty contained in theidentify alleged warrantybut failed to the

23, 2000, upon fifteen-yearOn June thecatalog.defendant’s based
claims,warranty, the all of plaintiff’sdefendant moved to dismiss the

asserting they by statutes of limitations andapplicablewere barred the
Magnuson-Specifically, respectthe economic loss doctrine. with to the

claims,warranty arguedof theexpressMoss and breach Marvin that
fifteen-year warranty triggerto the performancewas insufficient future

therefore,limitations, and,to of theseexception applicablethe statute
382-A:2-725(l) (1994). upon theuntimely.claims were See RSA Based

J.) thefifteen-year Superior (Groff,the Court deniedwarranty,
claim,warrantyto the of butexpressdefendant’s motion dismiss breach

fifteen-year warrantythe claim didMagnuson-Mossdismissed because the
it inMagnuson-Moss requirementnot with the Act’s that becomply

towriting. liabilityThe strict claim also survived the motion dismiss.
19, 2000, the theBy September grantedorder dated trial court

inwrit, ultimately both theplaintiff’s motion to amend the which resulted
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Magnuson-Moss and of express warrantybreach claims being based upon
the catalogwritten warranty rather than the fifteen-year warranty. The

summarydefendant then moved for judgment, reasserting that the
plaintiff’s and, therefore,claims untimelywere barred as a matter of law.

respect claim,With liabilityto the strict the defendant asserted that the
plaintiff that of 1996, and,knew one the windows contained rot earlyas as
therefore, if discovery (1997)even exception 508:4,the rule to IRSA
applied, plaintiffthe still to timelyfailed file this claim. Similarly, it argued
that pursuant 382-A:2-725,to RSA the statute of limitations toapplicable
the Magnuson-Moss and express warranty claims,breach of plaintiffthe

requiredwas to file his claim within four years of ofdelivery the windows.
arguedThe defendant also warrantythat the catalog sufficientlywas not

explicit to and, therefore,invoke the future performance exception failed
discoveryto trigger the exception encompassed byrule RSA 382-A:2-725.

5,2001,AprilOn the trial court thedenied defendant’s summary judgment
motion.

2001,In October the six-day jurycourt conducted a trial. By way of a
form,special juryverdict the returned a partial verdict for onplaintiffthe

count,liabilitythe strict awarding $53,676.00.in thedamages amount of
However, court athe declared mistrial to Magnuson-Mossas the and

expressbreach of warranty claims when the jury was unable to reach a
verdict on them. The defendant’s subsequent post-trial motion to set aside

verdict, trial,the amotion for new motion damages,to reduce and motions
(JNOV)a judgmentfor directed verdict and notwithstanding the verdict

were denied.
verdict,The defendant theappealed jury arguing the trial court erred

(1)in: determining plaintiff’sthe claims were andtimely did not violate the
(2)limitations;applicable statute of todeclining catalogdetermine that the

insufficient,warranty law,was aas matter of to trigger the future
(3)performance 382-A:2-725;exception of RSA allowing plaintiffthe to

simultaneously maintain both the liabilitystrict claim Magnuson-and the
(4)claim;Moss denying its motion to set aside the verdict on the strict

(5)claim;liability denying its motion in limine and admitting statements
bymade Marvin’s inagents connection with another case as ofstatements

(6)a party opponent; tofailing properly instruct jury regardingthe
(7)claim;ondamages liabilitythe strict tofailing determine that the

damages sought by plaintiffthe in strict liability bywere barred the
doctrine; (8)economic loss denying the defendant’s motion to reduce

(9)ondamages claim;the strict liability denyingand its motion to dismiss
the Magnuson-Moss claim on the basis that the catalog warranty failed to

aqualify as 'written forwarranty the of thepurposes Magnuson-Moss Act.



objection, thetheand over defendant’spendingappealWhile this was
andexpress warrantyofretrial of the breachatrial court scheduled
theto allowsuspended pending appealtheWeclaims.Magnuson-Moss

inAccordingly,claims.remainingto the defendant’strial court resolve
thethree-day trial on2003, conducted athe trial courtFebruary

remaining claims.
intrial, ruling priorto thecontrary2003 and itsFebruarythePrior to

ofto exclude evidencetrial, plaintiff’sthe motiongrantedtrial courtthe
thecharging jury,to theAdditionally, priortrial.warranty atone-yearthe

verdict,formotion a directedplaintiff’sthepartially grantedtrial court
in acatalog constituted writtenthe made theruling representationsthat

jurytrial court then instructed thea of law. Theas matterwarranty
ofof the elements thewarranty, proof,the burdencatalogtheregarding

The returned aclaims, jurythe of limitations.damages, and statute
$57,247.04. grantedthen thein of The courtverdict the amountplaintiff’s

Act,fees, Magnuson-Mossto thepursuantforplaintiff’s attorney’smotion
$119,898.57. timely appealed.Both partiesin amount ofthe

arguments,to assertedincorporating previouslyin additionappeal,On
(1) in refusing delaytrial erred to thearguesdefendant that the court:the

(2)claims; excludedwarranty improperlyofplaintiff’sof the breachretrial
(3) determined, a matterone-year warranty; improperly asevidence of the

(4)law, acatalog warranty; improperlyof wasthat the defendant’s
burden of thejury regarding appropriate proof,the theinstructed

warrantybreach of anddamageselements of and available under the
(5)limitations;claims,Act and the statute ofMagnuson-Moss applicable

(6)damages;of erred inrefusingerred in to reduce the amount and
granting attorney’s fees.

asserting dismissinginplaintiffThe the trial court erredcross-appealed,
warranty under Act.implied Magnuson-Mossclaim for breach of thehis

plaintiff’sand cross-appealsthe defendant’s two theWe consolidated
appeals and then turn to theWe address the defendant’sappeal. first

plaintiff’s cross-appeal.

I. LimitationsStatute of

bythat claims were barred theargues plaintiff’sThe defendant the
preliminarya of As aof limitations as matter law.applicable statute

matter, the and this issuewe note that defendant raised reasserted
ofprocess. judicialtrial In the interestthroughout pre-trialthe and

novo,de mostpre-trial rulingsthe trial court’s theeconomy, we will review
However,appealing party. any subsequentto thefavorable standard

underduring individuallythe trial will be reviewedrulings made and after
appropriatethe standard.
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A. LiabilityStrict

The defendant plaintiff’sasserts that the liabilitystrict claim was
(1997).508:4,fileduntimely byand barred RSA I It thatcontends the

plaintiff acknowledged that he there indamageknew was rot one window
in 1993 or 1994. plaintiffBecause the failed to initiate ofthis cause action

thereafter,three yearswithin the defendant contends the trial court erred
denyingin its motion summary judgment.for
The plaintiff counters that statute ofthe limitations accrued in

1998,approximately when he first pervasivenesslearned of the the rotof
indamage more than one window and reasonablycould have of itsknown

to preservative.connection the arguesineffective The thatplaintiff the
whether,of diligence,issue with reasonable he should have of theknown

problemrot when he first rot indamagediscovered 1993 or 1994 is an
fact,issue of which trial properlythe court for jury.reserved the

Under the doctrine of liability,strict any product“[o]ne who sells in
a unreasonablydefective condition dangerous to the or oruser consumer

propertyto his is forsubject liabilityto harmphysical thereby caused to
386,the ultimate or Corp.,user consumer.” Price v. BIC 142 N.H. 388

(Second)(1997); (1965).402A(1) 508:4,1,§Restatement of Torts RSA
codifies the discoverycommon law rule applicable to all actionspersonal

law,”“except as provided by therebyotherwise encompassing this strict
Comm’r,liability claim. See Dobe v. N.H. Dep’t Health & Humanof

(2002).Services, 458, 461147 providesN.H. RSA 508:4 in part:pertinent

Except law,providedas otherwise by personal mayall actions ...
brought onlybe within 3 of oryears complainedthe act omission

of, except that injurywhen the and its causal relationship to the
act or omission were reasonablynot discovered and could not

omission,have been discovered at the of ortime the act the action
shall be yearscommenced within 3 of plaintiffthe time the
discovers, or in the exercise of reasonable diligence should have
discovered, the injury and its causal orrelationship to the act

complainedomission of.

508:4,1.RSA Once the defendant establishes that the ofcause action was
act,not brought yearswithin of allegedthree the the burden shifts to the

plaintiff to raise and prove applicabilitythe of the discovery rule. Glines v.
Bruk, (1995).180, 181140N.H.

Under discoverythe rule theexception, statute of limitations does
(1)not accrue plaintiffuntil: the or reasonablyknows should have known of

(2)the andinjury; plaintiffthe knows or reasonably should have known of
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conduct of theinjury allegedthe and thethe causal connection between
(2003).Indus., 480, 485149v. Brox N.H.League Entm’tBigdefendant.

discoveringin thediligenceplaintiff exercised reasonableWhether the
act orallegedtheinjurythe and defendant’sconnection betweencausal

v. 136Corp.,Bear Trilliumquestion Lodgea of fact. Blackomission is
(1993).635,N.H. 638

of theHere, plaintiffthe first learneddisputedo not thatpartiesthe
rot1993or 1994when he noticedproperty damagethis caseinjury —in—in

However, with reasonableplaintiff,thein one window. whetherdamage
rotconnection between theof the causaldiligence, should have known
onbasedpreservative,use the defectivedamage and the defendant’s of

disputedis a factual issue. Thesingle damage,incidence of rotthis
inof limitations issue its dispositiveraised the statuteproperlydefendant

motions, provethe to thethereby shifting plaintiffthe burden topre-trial
that thediscovery exception. plaintiff arguedof rule Theapplicability the

of untildiscovery rule tolled the statute limitationsexception
1998, reasonably known1997 or when he first should haveapproximately

topervasiveness damageof the of the rot and its connection theboth
defective preservative.

Thus, erred, law,a matter of inwe must determine whether the court as
plaintiffthe known ofallowing jurythe to decide whether should have the

(1)damagerot and inpreservative:connection between the the defective
(2)window rot or indamage;1993 after one showedapproximately

pervasivenessfirst of the of the rotapproximately 1997 when he learned
manyindamage windows.

mayof factualapplication discovery require“The the rule
nature,determinations, inequitablewhen an that is thebut issue arises

Radiologists,v. 142judgetrial as the trier of fact.” Keshishian CMCacts
(1997).168, traditionallyhasdiscoveryN.H. 179 The rule been deemed

such, to aequitable. plaintiff juryId. the is not entitled have decide theAs
discoverythe of the rule involves amerely applicationissue because

discretionary powerId. trial court has to decide aquestion of fact. The the
of at a in advance ofquestion preliminary hearingstatute limitations trial.

Id. rule untilmay delay ruling discoveryat 180. It also on the issue after
regarding plaintiff’s discovery fullytrial the the arethe when facts

discretionary powerId. court also has to decidedeveloped. The trial the
by jury, uponthis the basedappropriatelythat issue is most decided

However, we caution that it istestimony presentedevidence and at trial.
pointto on at anequitableoften most economical and rule this issue earlier

time, eliminating lengthyin the for a trial.” Id.“thereby need
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case,In (1)this the parties agree facts,to certain basic such as: when
(2)plaintiff windows;the installed the when priorhe noticed ofinstances

(3)windows;damagerot in individual when he was notified of the
(4)pervasive 1997;rot damage in and he reportedwhen the defective

to However,windows the defendant in 1998. a regardingdetermination
knew,whether the plaintiff known,or reasonablyshould have of the

connection between the isolated “insignificant” incidences of window rot
12, 1996,prior to November and the defendant’s use of “ineffective

apreservative” is factual necessarilydetermination that turns anupon
evaluation of the Accordingly,evidence. we that thefind trial court notdid

inerr this thesubmitting jury.issue to
We next review the jury’s finding discoverythat the rule tolled the

12,statute of limitations until November 1996. “We jurywill set aside a
if it conclusivelyverdict is against weightthe of the ifevidence or it theis

mistake, partiality,result of Clark, 98,or Babb v.corruption.” 150 N.H.
(2003) omitted).100 (quotation “We upholdwill the trial court’s decision on

a motion to set aside the verdict unless the decision was made without
orevidence the court ancommitted unsustainable exercise of discretion.”

Id.; Lambert, 295, (2001)see State v. 147 N.H. 296 (explaining
standard).unsustainable exercise of discretion

knew,jury specifically plaintiffThe found that the neither nor should
have “inknown the exercise of diligence,” priorreasonable to November
12,1996, “that the windows defective thatwere and he sustained property
damage trial,a Duringas result.” the first plaintiffthe testified as to his

windows,purchase of damagethe the small rot on the molding of one
1994,window in 1993 subsequent 1997,or rot damageincidents of in and

pervasivethe byrot damage painter Porell,found a in 1998. Norman the
carpentermaster units,who 10-12replaced window testified theregarding

pervasiveness windows,of the rot surrounding damagethe and to other
asproperty a result of the damaged Zentner,rot windows. Darby the

defendant’s representative,customer service also thattestified the
inspector damagedfound more than plaintiff initiallywindows the
reported. We find testimony, conjunctionthis in with evidenceother

trial,atpresented to supportsufficient the jury’s determination that prior
1996, know,to November the didplaintiff not nor reasonably should have

known, “that the windows were defective and that he sustained property
damage aas result.”

Therefore, determination,uphold jury’swe the and the trial court’s
denial of the JNOV,defendant’s motions for directed verdict and and

that plaintiff’sconclude the strict claimliability timelywas filed.
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ClaimExpress WarrantyB. BreachState of

law, inthat, warranty itsNext, as matter of theargues athe defendant
performancethe futureto undercatalog enough qualifynot explicitsales is

382-A:2-725(2) discoverythetriggerin RSA andexception enumerated
generalthat thetherein. The defendant contendsrule containedprovision
protectin that “wouldpreservativeare coatedthat the windowsstatement
ofspecific perioda or timeidentifyrot” fails to date‘permanently1 against

therefore,and, to aqualifyfails aswarrantyof theregarding the duration
invoking discoveryof theperformance purposeof future for thepromise

asserts,Therefore, of limitationsfour-yearthe the statuterule. defendant
claim havedeliveryin of the windows and this shouldupon1986accrued

been dismissed.
warranty language isarguing that theplaintiff disagrees,The

andpromise performancea of futuresufficiently qualifyto asspecific
this claimConsequently, plaintiffthe assertstrigger discoverythe rule.

1998,within four of when he firsttimely yearsitwas because he initiated
damageof rot andpervasivenessknown of the thereasonably should have

preservative.its causal connection to the “ineffective”

an of firstexceptionof is issuescope performanceThe the future
express warrantyIn causeHampshire,for this court. New animpression

Uniform Commercial Codegenerally applicableof is derived fromaction
(UCC) v. Roadgoverning contracts of sale. Brescia Greatprovisions

(1977). UCC,154,Trust, to a state law117 N.H. 157 Pursuant theRealty
yearsbe commenced within fourexpress warrantyof claim “mustbreach

382-A:2-725(l) (1994).has RSAafter the cause of action accrued.”

isdeliverywhen tender ofwarrantyA breach of claim occurs
made, to futurewarranty explicitlywhere a extendsexcept that

awaitdiscoveryof of the breach mustgoodsthe andperformance
cause of action accrues whenthe time of such theperformance

breach is or should have been discovered.the

382-A:2-725(2) (1994). words, expressin aIn breach ofRSA other
claim, four-year uponthe statute of limitations commenceswarranty

todelivery warranty “explicitlyof the extends theexcepttender when
of thegoods,” triggers applicationof the which theperformancefuture

rule, tolling ofdiscovery the statute limitations.thereby
rule, v.relying uponto the Selzerurges apply majorityThe defendant us

(Wis.Brothers, 2002),Ltd., support652 2d Ct. toApp.Brunsell N.W. 806
not an of futurecatalog language explicit warrantythe isits assertion that

unambiguousspecifically identifyit to anperformance because fails
warrantywhich the Under thespecific period during applies.of time
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rule, inmajority explicit, warrantyorder to be a of future performance
(1) (2)must: aspecifically reference future time in the warranty; and be

stated,“unambiguous, clearly or distinctly set forth.” Western
Vehicles, Adhesives, Inc., 1547,Recreational Inc. v. 28 F.3d 1550Swift

(9th 1994); Summers,Cir. see 1 White &J. R. Uniform Commercial
(3d 1988)§ (notingCode 11-9 ed. that extension of warrantythe normal

occur,period does not usually even all “inthough warranties a sense apply
performanceto future goods”).of

However, a ofminority jurisdictions has found that warranty language
which identify specified periodfails to a of time nevertheless constitutes an

warranty instance,explicit of future inperformance. RempeFor v.
(Conn.Co.,General Electric 254 1969),A.2d 577 Super. Ct. the

disposal plaintiff,manufacturer sold a unit to warrantingthe in pertinent
part “that the unit... would work properly during its lifetime.” Rempe,
254A.2d at 577. warranty”The court ruled that the qualified“lifetime as a

performance exception,future recognizingwhile also the specificthat time
period byreferenced the “lifetime awarranty” questionis of fact “to be

byestablished Id. at 579.evidence.”
We decline the defendant’s to adoptinvitation the majority rule and

the inapply minority rule this instance. it notThough identifydoes a
specific period years,of in this warrantytime unambiguously and clearly
identifies that the preservative permanently protects against rot and

(asdecay. “Permanent” “continuingis defined as or in theenduring same
state, status, place) without orfundamental marked change: subjectnot to
fluctuation or fixedalteration: or intended to be fixed.” Webster’s Third

Dictionary 2002).New International (unabridged Therefore,1683 ed.
we conclude this warranty language analogousis to the “lifetime
warranty” identified in inRempe clearly conveysthat it the intent that the
preservative protectwill forthe wood a future period of time—
permanently against specific problem:a rot damage.—

Furthermore, portionwhile the first of catalog warrantythe refers to
millwork,features of namelythe it is “deepthat treated in drya vac

process with pesticide solution,”and repellantwater portionthe second
promises preservativethe “permanently protect rot,”will against
language that refers to future performance. When together,considered as
they appear catalog,in the phrases providethe two a precise description of
the process upon promise permanentwhich the protectionof relies. To
interpret this language more wouldstringently deprive the consumer of
the statutory protections of the UCC.

disagreeWe with the Wisconsin of Appeals’Court determination in
382-A:2-725(2)Selzer. recognizeWhile we that RSA is also intended “to
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period potentiallimit on of theirdefined thegive clearlybusinesses a
in813, this case strikesliability,” id. at we conclude that our determination

warrantyof would leadexpress languageThe theappropriatethe balance.
preservativethe treated with aa consumer to believe that windows were

languagerot.permanent against Thisprovided protectionthatprocess
therefore,and, we thatto concludeclearly performance,refers the future

explicit satisfy performanceto the futurewarranty sufficientlythis is
law,rule, survive, of thediscovery and as a matterexception, invoke the

Thus, trial court did not errpre-trial motions. we find that thedefendant’s
that thispre-trial determiningin the motions anddenying defendant’s

timelyclaim filed.was
plaintiff’sas it the strictanalysis discovery appliesOur of the rule to

express warrantyto ofliability equally applicableclaim the breachis
(1)stated, we conclude that:previouslyfor the reasonsAccordingly,claim.

juryto neither untenablecourt’s of this issue the wasthe trial submission
(2) determination,unreasonable; plaintiffthat the didjury’snor the factual

known,“know, diligenceof should havenot or in the exercise reasonable
12, 1996, hethat defective and thatthe windows wereprior to November

result,” weight ofsupported bya thedamage as waspropertysustained
mistake, corruption;of or andimpartialityand not the resultthe evidence

(3) the motions for directed verdictthe trial court’s denial of defendant’s
of discretion.and JNOV were not unsustainable exercises

Warranty)Magnuson-Mossthe Act (ExpressC. Breach of

claimplaintiff’s Magnuson-MossThe also that thedefendant asserts
untimely argueswas and should have been dismissed. The defendantfiled

382-A:2-725, proffers the samegoverned bythis federal claim is RSA and
warrantyits of claim.arguments regarding expressit breachraised

2310(e) Magnuson-Mossof ActThe counters that section theplaintiff
a until notice anddefers the date of accrual of claim the defendant has

defect, which, case,to the in occurred after theopportunity cure this
with theplaintiff report documenting damagefiled a the window

law,The that federal common whichplaintiffdefendant. also asserts
rule,discovery the of accrual.generally applies governsthe date

Therefore, of toapplieswe first consider which statute limitations
does not contain anMagnuson-Moss “[W]herethe claim. a federal statute

analogouscourts most stateexpress period, applylimitations federal the
America, Inc.,Volkswagen Supp.v. 879 F.statute of limitations.” Lowe of

1995).(E.D.28, Warranty30 the ActMagnuson-MossPa. Because
it closelyconsumer is mostproducts,establishes rules for warranties of
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Therefore,analogous to the Id.UCC. RSA 382-A.-2-725 toapplies this
claim.

Furthermore, find merit in plaintiff’swe no the thatassertion the
statute ofapplicable limitations does not accrue until buyerafter the has

given the opportunityseller notice and to cure 2310pursuant to section of
Magnuson-Mossthe Act. proceduresSection 2310 enumerates that must

be followed afiling Magnuson-Moss such,when claim under the Act. As it
neither a is,addresses nor establishes statute of andperiodlimitations
therefore, applicablenot to this issue.

Therefore, conclude this claim timelywe was filed for the same reasons
in our analysisstated of the timeliness the of express warrantyof breach

claim.

II. TortSimultaneous and Contract Claims

arguesThe defendant that the court erred in its motion indenying
limine and permitting plaintiff simultaneouslythe to maintain both a strict
liability claim and a Magnuson-Mossbreach of the Act claim. Specifically,
the defendant thatasserts the of aavailability warranty prohibitsclaim a

liabilitystrict claim for property damage. Since the allegesdefendant an
law,error of we will review trial court’s legalthe conclusions de novo. See

(2004).Carbo, 550, 552v.State 151N.H.
matter,a preliminaryAs we note that the uponcases which the

defendant relies ofavailability liabilityreference the a strict inclaim the
such,of acontext state orwarranty negligencelaw claim. As dothey not

govern liabilityawhether strict claim is available in the ofcontext a
(the claim).warrantybreach of claim Magnuson-Mossfederal

Further, we are aware of authority supportingno the conclusion that the
availability of of warrantya breach precludesclaim a liabilitystrict claim
in the circumstances present Nothinghere. precludes plaintiffthe from
alleging different theories of recovery. PhillipsSee v. Verax 138Corp.,

(1994)240,N.H. (recognizing249 plaintiff is entitled allegeto different
theories of recovery maybut multiplenot collect forrecoveries the same
loss). Moreover, liabilitystate strict claims and federal Magnuson-Moss

have inclaims been raised the litigation.same Barton v.See The Hertz
(M.D. 1999);35 F.Corp., Supp. 2d 1377 Fla. Chase v. Kawasaki Motors
(M.D. 2001);140 F. 1280Corp., Supp. 2d Giddings Bristol-MyersAla. v.

Co., (D.Squibb 7023, 2001).U.S. Dist.2001 LEXIS at *1 Md.

Accordingly, findwe the trial court did err in determiningnot the
plaintiff was entitled to simultaneously assert both a liabilitystrict claim
and a breach Magnuson-Mossof the Warranty Act claim.
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toPertaining Liabilitythe Strict ClaimIII. Issues

A. Prima Facie Case

in its motion todenyingthe court erredThe asserts that trialdefendant
averdict, proveandplaintiff pleadthe failed toarguingaside theset

argues thatliability. the defendantSpecifically,case of strictprima facie
(1) unreasonablywasallege product's designfailed to: theplaintiffthe

(2) at trial.dangerousnessofdangerous; and introduce evidence

ofliabilityof manufacturersadopted the doctrine strictWe have
(1) (Second) ofin 402A of Restatementsection theproductfor defects

Torts, in a defective conditionany productwho sellswhich states: “One
to isproperlyor or hisunreasonably dangerous to the user consumer

orthe ultimate usertherebyfor harm caused tosubject liability physicalto
(1) (1965)(Second) §402Aof Tortsconsumer ...Restatement

Clr.,388;added); Price, Royer142 at v. Catholic Med.see N.H.(emphasis
(1999).330, productthe isdesign144 331 “A defect occurs whenN.H.

designbut the itselfconformity designin with the intendedmanufactured
Price, 142 at 389to N.H.dangersunreasonable consumers.”poses

omitted).(quotation

it beunreasonably dangerous,For to be “mustproducta
thecontemplated byto an that which would bedangerous beyondextent

it,purchases ordinary knowledgewho with theordinary consumer
Bodyv.to the as to its characteristics.” Vautourcommunitycommon

omitted).(2001)Indus., 150, 154 The147 N.H.Sports (quotationMasters
unreasonably dangerous by usingis ajury productdetermines whether a

Price, “arisk-utility balancing approach,142 N.H. at 389. Under thistest.
magnitude danger outweighsis defective as if the of theproduct designed

omitted);Vautour, 147 (quotationsof N.H. at 154utility product.”the the
Price, 142 the(detailingsee N.H. at 389 factors to be considered when

test). However,balancing the notimplementing risk-utility plaintiffthe is
Vautour,design.to of safer 147required present evidence a alternative

controllingN.H. 156. of alternative is neither a factordesign“[P]roofat an
Rather,inproved everynor an that be case.” Id.essential element must

maythe of each case dictate which factors be relevant. Id.circumstances

Here, declaration, 16, 2000,plaintiff’s Augustthe amended dated
analleges that the window’s defective condition “created unreasonable

of our toproperty damage plaintiff’s policyrisk” to the home. Given
151,see v. 146 155pleadings liberally, Canty Hopkins,construe N.H.

(2001), in oflanguage,we conclude that this when considered the context
case, adequately unreasonablythis werealleges the defective windows
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dangerous. supportWe find no for the thatdefendant’s assertion the
plaintiff required phrase, dangerous,”was to use the exact “unreasonably
to adequately primaa case of strictplead liability.facie

trial,At plaintiffthe submitted supportsufficient evidence to a
prima case for strict The courtliability. portionstrial admitted offacie
pleadings byand other court documents infiled the defendant a

case, Industries,concurrent Marvin Lumber and Cedar Co. v. PPG 223
(8th 2000) I),873 inF.3d Cir. which againstMarvin initiated suit{Marvin

Industries, PILT,PPG the manufacturer the preservativeof defective for
warranty.breach of In pleadings,these Marvin admitted it was

significant inexperiencing complaintsincreases of wood rot and
indeterioration windows treated with PILT. Marvin also asserted PPG’s

products were “defective and inunreasonably dangerous” theythat
penetrate“allowed the theyelements to the structures whichinto were

incorporated.” Marvin that PILTarguedalso was defective thatand the
rot damage damage“caused substantial propertyto other than Marvin’s

doors, exterior,includingwindows and but not to thelimited andinterior
and componentsother structural nonstructural and structures into which

productsMarvin’s incorporated.”were These admissions and statements
provided sufficient satisfyevidence to unreasonably dangerousthe

of liabilityelement this strict claim.

B. Admissibility Evidenceof

The defendant asserts that the admittingcourt erred in the
in irrelevant,aforementioned statements first trial theythe because are

cumulative highly prejudicial hearsayand statements that are
403,inadmissible Newpursuant Hampshire 401,to Rules of Evidence 801

and 802.
We review the trial admissibilitycourt’s decisions on the of evidence

anunder ofunsustainable exercise discretion standard. v.State
(2005).Ainsworth, 691, Therefore,151 694N.H. the defendant must

demonstrate that the trial rulings clearlycourt’s were untenable or
the prejudiceunreasonable to of its case. Id.

is“Hearsay an out-of-court provestatement offered in evidence to
asserted, 801(c),the truth of the matter N.H. Ev.R. which is not

801(d).”specifically byexcluded as non-hearsay Batchelder,Rule v.State
(1999).249, 251144N.H. A is non-hearsay againststatement if it is offered

a andparty by personis “a statement a by partyauthorized the make ato
801(d)(2)(C);concerning subject.”statement the N.H. R. SimpsonEv. see

(1999).Stores, 571, 576v. 144Wal-Mart N.H.
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be as anmayin one usedcaseGenerally, party’s pleadinga
to issuesis relevant theit material andprovidedin another caseadmission

STRONG,(1996);2§ 402 J.W.32 Evidencesubsequentin action. C.J.S.the
(5th 1999);see v.257,§ at 142-43 ed. WilliamEvidenceonMcCormick

1986)(6th as552, 556 that(recognizingCir.790 F.2dCorp.,Union Carbide
aswere admissible substantiveadmissions, priorin a casepleadingsparty

case,801(d)(2)). In the instantof Evidenceunder Federal Ruleevidence
fromorpleadings proceedingsof six courtportionscourttrial allowedthe

by the defendantassertionsjury priorI to to the aspresentedMarvin be
defective, unreasonably and causeddangerous,preservative wasthat the

in the werewhich windowsdamage to structurespropertysubstantial
different,I thein Marvin waswarrantythe at issueinstalled. While

assertions, causedwas defective andpreservativethat theunderlying
PILT,with were the samerot to Marvin windows treatedpremature wood

Therefore, contradictorythat took ain cases. we find the defendantboth
thein I to in the instant action. WhileMarvin that takenposition

case,in wewas thisstipulated preservativethat the ineffectivedefendant
inits assertionsstipulation synonymousthis is withcannot conclude

in I admittedI. the assertions MarvinMarvin Given that defendant’s
case, theyinwas to this we concludeplaintiff required provetheelements

relevant, material and admissibleinconsistent admissions that werewere
evidence).801(d)(2)(C). (definingRule See N.H. R. Ev. 401 relevantunder

that this isbynot the defendant’s contention evidencepersuadedWe are
underprobative oughtthan and to have been excludedprejudicialmore
of thedirectly403. essential elementsRule This evidence addresses two
of theliability probativeclaim. These admissions are alsoplaintiff’s strict

thecredibility, directlyas this evidence contradictsdefendant’s
in the in theposition jurythis case. There is no evidence thatdefendant’s

specificthe details of Marvinany testimony regardingcase heardinstant
I other than the defendant’s inconsistent admissions.

Moreover, no to the contentionwe conclude there is merit defendant’s
in admitting properthe court erred this evidence without foundation.that

trial,motion limine atarguing pre-trialthis issue in both the in andWhile
inin Ithat the statements Marvin were containedplaintiffthe established

or its counsel andpleadings originatedthat with the defendant
that speakerOn one occasion therepresented position.the defendant’s the

record, plaintiffnot on the the offered sufficient informationwas identified
trial couldthe of statements from which the courtregarding context the
thebythat was made defendant’sreasonably conclude the statement

aresupport,the no norAdditionally,on its defendant offerscounsel behalf.
its admissions must be swornany,aware of for assertion that thewe

in bestatements order to admissible.
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(1)the trial court’sAccordingly, determinations that: probativethe
(2)defendant;value of the statements outweighs any prejudice to the and

non-hearsaythis 801(d)(2)(C),evidence is admissible Rulepursuant to are
neither untenable nor unreasonable.

C.Jury Instructions

arguesThe defendant the court theimproperly instructed jury
regarding the of liabilityelements the strict claim. concedingWhile that

jurythe trial court’s instruction on design defect “was not legally
incorrect,” the argues jurydefendant that the instruction should not have
been given plaintiff provebecause the productfailed to that the design

a unreasonablycreated defective condition dangerous to user.the We
disagree.

“A isjury charge as a of fairlysufficient matter law if it presents the
the jury injusticecase to such that legalno is done to the ofrights the

(2004).parties.” 409,v.Carignan N.H. Int’l 151Speedway, N.H. 418 “In a
case,civil we juryreview instructions in context.” Id. ‘We will reverse if

incharge, entirety,the taken its to explainfails adequately the law
applicable to in waythe case such a that jurythe could have been misled.”
Id.

The plaintiff points thatcorrectly juryout the trial court’s
instructions takenwere almost verbatim from requestedthe defendant’s
instructions, with the ofexception the second element. The trial gavecourt
the followinginstruction:

The plaintiff provemust of followingall the six inelements order
to recover under his claim for strict liability.

The in aproductTwo. was unreasonablydefective condition
user/consumer,dangerous to the or his property.to

added.)(Emphasis The emphasized portion juryof isthe instruction the
only portion not inpresent requestedthe defendant’s instructions. This

402A(1)jury correctlyinstruction tracks the of oflanguage section the
(Second) Thus,Restatement of Torts. the trial court’s jury instruction

law,accurately the applicable upholdreflects and we the trial jurycourt’s
instruction on liabilitythe elements of the strict claim.

D. Economic Loss Doctrine

barred,The defendant asserts plaintiff’s liabilitythe strict claim was as
law,a of loss;matter to the that it sought damagesextent for economic
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themselves, including therelated to the defective windowsnamely, costs
the defendantSpecifically,windows.of or thoserepairing replacingcosts

(1) summaryfordenyingin its: motionthe trial court erredcontends
torecovery damagesplaintiff’sto limit theattemptedwhichjudgment,

(2) thelosses; to set aside strictand motionother than the economic
theverdict, juryinstructedimproperlythe courtliability alleging

damages.regarding
repairingofis to the costsplaintiff arguesThe that he entitled recover
expensesreasonably incurred mitigationthe as hisreplacingand windows

into rot theleakagefrom due wooddamageto avoid further water
windows.

plaintiff maya notrecognizedhave thatpreviouslyWe
productsin orfor economic loss tortordinarily damages purelyrecover

Gladstone, 137Brook Ass’n v. N.H.liability claims. Border Terrace Condo.
(1993). context,11, liability18 In economic loss isproductsthe

itself,product throughas that to the inferiordamagecharacterized occurs
Morris, Inc.,Ellis C. 128or v. Robertdeterioration non-accidental causes.

(1986).358, Thus, context,in encompassN.H. 364 this economic losses
in value ofdamage productboth to the defective itself and the diminution

However,in Id. aproduct quality. “[w]henthe it is inferiorbecause
oraccidentally persons property [otherdefective causes harm toproduct

itself), personalasproductthan the defective the harm is treatedresulting
omitted);damage.”or see Restatementinjury property (quotationId.

(Third) 21(c) (1997)Torts, § inthatLiability (recognizingof Products
context, persons propertythe to or includesproduct liability harm

by plaintiff’sif harm to other than thepropertyeconomic loss caused
itself).productdefective

Here, plaintiff alleges propertythe that he sustained substantial
damage byhome from the windows treatedleakageto his caused water

Further, ofwith in its memorandum lawpreservative.the defective
motion the defendant concedes thatsupporting summary judgment,its for

“damage property.”to The recordplaintiff arguablythe sustained other
summary bywas considered thejudgmentreveals that when the motion

court, facts tocorrectly disputedtrial it found there were material related
origin, damages by plaintiffthe amount of the as aand extent sustained

properlyof and andaccompanying damage,result the window rot water
motion Carbone v.summary judgment.denied the defendant’s for See

(2004)521,Tierney, summary judgment151 N.H. 527 (explaining
standard).

improperly juryWe next consider the trial court instructed thewhether
liability claim. Theregarding damagesthe available under the strict
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argues the precludesdefendant that economic loss doctrine an award of
indamages liabilitystrict for relatedcosts to the productdefective itself.

instruction,The trial jurydefendant asserts that the court’s which
exceptionidentified an for in“damages mitigation,” was erroneous and

jury propermisled the as to the of damages.measure
instructions,We will reverse the trial decision if jurycourt’s the when

context,in to accurately explain applicablereviewed fail in suchthe law a
way the jury Carignan,that could have been misled. See 151 atN.H. 418.

The trial court gave followingjurythe instructions:

damages plaintiffThe the is to inentitled recover his claim for
liabilitystrict are limited. If findyou plaintiff proventhat the has

claim,ofeach the of his liability only damageselements strict the
mayhe recover are for the ifdamages injury, any, plaintiffthe

sustained to otherproperty than the windows unlessthemselves
indamagesthese are mitigation.

Duty mitigate.to The ...plaintiff obligatedis to exercise
care and effortreasonable to avoid loss and to minimize damages.

mayHe not for whichrecover losses could have preventedbeen
by him making reasonable efforts without risk expenseundue or
or humiliation his part. mayon also recover expendituresHe
reasonably to damages.incurred avoid or minimize

In doctrine,addition to therecognizing economic loss we have
generaldetermined that a plaintiff dutyhas a to mitigate damages.

(1994).Prudhomme, 561,v.Flanagan 138 N.H. 575 The doctrine of
consequences is a specific type mitigationavoidable of inavailable

torts,property which states that party damages“a cannot recover flowing
consequencesfrom which that party reasonablycould have avoided.”

(2004)555,Mailloux v. Town 151Londonderry, N.H. 563 (quotationsof
omitted). Therefore,and citation “requiresthis doctrine a toplaintiff take

all reasonable steps mitigate damagesto he or hasafter she been
tortiously injured.” Id.

While the economic loss doctrine precludes plaintiffthe from
(therecovering damages products windows),for the defective themselves

there a duty mitigation,exists concurrent of requiring plaintiffthe to take
reasonable measures to avoid todamages personal property flowingother

windows,from therebythe defective allowing recovery for attendant
mitigation expenses. To conclude otherwise lead to anwould absurd result.
Here, product allegedly causingthe defective was ongoing damage to
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damagesclear toduty mitigatehad aplaintifftheproperty andother
Thus, newthat theto the extentwindows.flowing from the defective

andleakagefurther waterreasonably required preventtowerewindows
the cost ofwas entitled to recovertheproperty damage, plaintiffrelated

the windows.

circumventplaintiffthe toasserts that this allowsThe defendant
of thehim to recover the costby allowingloss doctrinethe economic

doctrine, as athe lossprecluded byis economicproduct, whichdefective
defendant’sadoptWere we to themitigation. disagree.of Wecost

thein whereloss doctrine circumstancesof the economicinterpretation
itdamage property,to other wouldcausing ongoingproductdefective is

havingof to choose betweenpositionin the untenableplace plaintiffs
to othermitigating ongoing damagecosts of thepotentially absorbing the

continuesnothing property damageor the attendantdoing whileproperty
The lossadopt interpretation.to such an economicto accrue. We decline

Rather, theymitigate mutuallyto are not exclusive.dutydoctrine and the
causingcoexist, productin where the defective isand circumstances

todamage plaintiffwe conclude the is entitledongoing property,to other
propertyincurred to avert furtherexpendituresreasonablerecover

(Second) 919(2) (1979).§of Tortsdamage. Restatement

finders,within jury,It is of the as fact to determineprovincethe
inplaintiff’s requested damagesthe were incurredportionwhether a of

Furthermore, to court’sjury presumedthe is follow themitigation.
(2003).Bierman, 393, juryv. 150 403 TheNilsson N.H.instructions.

duty topertaininginstructions to the economic loss doctrine and the
of reflectedconsequences accuratelyunder the doctrine avoidablemitigate

expresslyin both instances. The trial court instructedapplicablethe law
property,that “sustained tojury plaintiff may damagesthe the recover

unless theseproducts][theother than the windows defective themselves
in instructiondamages mitigation.” Additionally, subsequent jurytheare

damagesor asaccurately mitigation avoiding minimizingdescribes as loss
expenditures reasonablymust incurred. Bothexplainswell as that such be

clear, relationshipcorrectly interpretedaccurate and theinstructions were
mitigate.and toplaintiff’s dutybetween the economic loss doctrine the

Thus, ofthey propermisled the as to the measurejurywe cannot conclude
151 418.damages. Carignan,See N.H. at

trial, testimony regardingand evidence theDuring jurythe heard
determination,damages by plaintiffthe and then made thesustained

instructions,pursuant regarding pertainingto the whether the costsjury
orto the windows constituted economic lossesreplacement themselves

reasonably to further The trialmitigate property damages.were incurred
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correctlycourt found that certain economicwhether losses constitute
ofproperty damage pursuant to the doctrine isconsequencesavoidable an

fact jury Accordingly, damages byissue of for the to decide. soughtthe the
barred, law,inplaintiff liabilitystrict not as a matter of bywere the

economic loss doctrine. We also no inconclude there was error the trial
jury regarding damagescourt’s instruction the measure of in the strict

liability claim.

E. Remittitur

Next, the that erroneouslydefendant contends the trial court denied its
motion to damages, arguing plaintiff’s damagereduce the award on the

liability conclusivelystrict is against weightclaim the of the evidence and
manifestly disagree.exorbitant. We

damages responsibility“Direct review of a award is ofthe the
(orjudge, maytrial who a verdictdisturb as excessive if itsinadequate)

conclusively againstamount is the ifweight of the evidence and the verdict
manifestly Devereaux,is Transmedia v.exorbitant.” Restaurant Co. 149

454, (2003).N.H. 462 forproper“The standard the trial court’s ofreview a
jury is Carignan,award whether the verdict is fair.” 151 415.N.H. at It is

judge’s responsibilitythe trial to both ensure the is fairlythat trial
orconducted and correct vacate what turns out to an unfair result.be Id.

‘Whether remittitur is withappropriate rests the trial court’s sound
discretion,discretion.” Id. “Absent an unsustainable ofexercise we will not

review,thereverse trial court’s decision.” Id. On will attemptwe not to
Lembo,or only“ascertain divine the one and correct Bennett v.verdict.”

(2000).276,145 party seekingN.H. 282 “The to modify the verdict’s
heavyamount bears a Id.burden.”

trial,At andtestimonyextensive evidence was admitted regarding the
rot,location of the damagewindows that contained the that occurred to

other resultproperty as a of the rot and attendant andleakage,water the
construction was requiredthat to remove and replace damagedthe

The jury testimonywindows. heard regarding drywall damage due to
leakagewater as well as extensive to thedamage plaintiffoak floors. The

which expensesdetailed related to replacementwere the removal and of
windows,damagedthe and which ofpartwere incurred as other

torenovations the home and were not included in requested damages.his
The heardjury testimony regarding necessitydetailed the of disturbing
the insurrounding structures order to remove of damagedone the dormer

The plaintiffwindows. also testified that he chose not to replace the other
windowdamaged experiencingdormer after the inprocess involved

replacing the first dormer window.
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home testifiedplaintiff’sthewho had worked oncarpenterA master
floor and rotto the woodwarpingleaks that causedthe seriousregarding

damagedreplacingthat theThis witness also testifiedin some of the sills.
damage.propertyadditionalnecessary preventtowaswindows

therepairingthat the cost ofjury testimonythe heardAdditionally,
if had notstructures the windowssurroundingto thedamageattendant

replacingthan cost of thelikely greaterbeen thewould havereplacedbeen
testifiedplaintiffand thecarpenterBoth the masterwindows themselves.

not to the windowswas undertaken that was relatedrepairthat no work
damaged by theor that waspropertyhad started to rot otherthat

(1) incurredtestified that: heFinally, plaintifftheassociated water leaks.
(2)condition; awarehe wasbeyond priorhouse itsimproveno costs to the

(3) notalternative; windows werereplacementand thecheaperof no
damage,contained rotto the windows thatarchitecturally equivalent

itin a house that is not as nice as was before.resulting
does notthe economic loss doctrinedetermined thatHaving previously

that were incurredrepair costsdamages replacementforpreclude and/or
themselves, we conclude thereto the windowsmitigation pertainedin and

damage award.testimony support jury’sto theis sufficient evidence and
trial, damagesconclude theat we cannotlight presentedIn of the evidence

judgethat the trialAccordingly, we concludemanifestly exorbitant.were
in theupholdingof discretionnot commit an unsustainable exercisedid

liabilitystrict claim.jury award for the

and BreachWarrantyIssues to the BreachPertainingIV. ofof
Magnuson-Moss Act Claims

TrialDelayA. Failure to the Second

tojurisdictionthat trial court lacked conductThe defendant asserts the
express warrantyand breach ofMagnuson-Mosssecond trial on thethe

trial, includedof of the first whichgiven pendency appealclaims the its
ofMagnuson-Moss expressto the and breachpertainedseveral issues that

warranty claims.
onappealed plaintiff’sthe verdictundisputedIt is that the defendant

case, ofseekingin while also reviewliabilitythe strict claim the first
of expressand breachpertaining Magnuson-Mossto thequestions

claims, acceptancein By partialhad resulted a mistrial.warranty which
2002,1, to the related toaccept questionswe declinedAugustorder dated

23, 2003, suspended ourJanuary subsequentlycounts. On wethe mistried
addressingpartiesand that the file memorandabriefing requestedorder

ofabeyance pendingshould held in resolutionappealwhether the first be
receiving parties’the court. After theremaining by superiorthe issues
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memoranda, suspensionwe left the of inbriefing place, and ordered the
defendant notifyto us after proceedingsthe in superior court had
concluded.

While our order did not explicitly remand this case to superiorthe
court to the necessary proceed trial,extent for it to with the second the
obvious implication of our order was to do exactly that. v.RautenbergCf.

(1966)Munnis, (when446,107 N.H. 448 supreme court ascertains that
remand necessaryis to orcomplete preventrecord injustice, the case is

court).continued in supreme court and remanded to the trial Accordingly,
we conclude there is no merit to the defendant’s assertion that the trial
court jurisdictionlacked to conduct the retrial of the Magnuson-Moss and
breach ofwarranty claims.

B. Failure to as aQualify Written Warranty

trials,With respect to both the defendant argues the trial court byerred
denying its motions for directed verdict and JNOV on the plaintiff’s
Magnuson-Moss claim and warrantybreach of claims.

1. TheBreach Express ClaimWarrantyof

In addition to appealing the trial court’s denial of its motions for
JNOV,directed verdict and the defendant also argues the trial court erred

in partially granting plaintiff’sthe motion for directed verdict and
determining that representations constituted,incontained the catalog as a

law,matter of a warranty for the purposes of the State breach of express
warranty claim. The defendant asserts that the record contains evidence

(1)from which a jurorreasonable could find that: the defendant’s sales
catalog is,is an educational therefore,brochure and not a warranty; and
(2) the representations in catalogthe were not a part of the basis of the
bargain for the windows in plaintiff’sinstalled the home.

“A trial court may grant a motion for a onlydirected verdict if it
determined, consideringafter the evidence and construing all inferences
therefrom most favorably to the non-moving party, that jurorno rational
could conclude that non-movingthe party is entitled anyto relief.”

(2003).Dillman v. College, 431,N.H. 150 N.H. 434 We auphold trial
court’s ruling on a motion for directed verdict “when the record supports
the conclusion that the trial court did not commit an unsustainable exercise
of discretion.” Id.

RSA provides,382-A:2-313 in pertinent part:

(1) Express warranties by the seller are created as follows:
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(a) by the topromiseof fact or made selleraffirmationAny
goods partandthe which to the becomesbuyer relates

express warrantybargainof of creates anthe basis the
orconform to the affirmationgoodsthat the shall

promise.
(b) thegoods partof which is made ofdescription theAny

bargain warrantyan thatexpressof the createsbasis
the description.the shall conform togoods

(1994).382-A:2-313(1) notexpress warranty,To an the seller iscreateRSA
words, or have“warranty” “guarantee”as orto use formal suchrequired

382-A:2-313(2).Further,warranty.intention to create a RSAspecificthe
or of the seller’sgoodsan value of the a statementaffirmation of the

Id.warranty.does agoodsor of the not createcommendationopinion
ofTherefore, warranty, orexpress promiseto an the affirmationcreate

of thegoods of the basispartmust both relate to the and becomefact
404,v. 145 N.H.bargain. of Hooksett,Fassi Auto Wholesalerscontractual

(2000).406

inrepresentationsfirst whether the the defendant’sWe consider
windows,fact to the orrelatingan affirmation ofcatalog constitute

of anparta feature of the windows asthey particularwhether describe
representationsThe that the windows werebrochure. asserteducational

finddecay,to and weprotect againsttreated rot whichdeep permanently
of to When consideredan affirmation fact related the windows.constitutes

processof thedescriptionin the additional detailed exactcombination with
wood, arepresentationsthe the are more thanand solution used to treat

ofAccordingly, languageoropinion goods.commendation of the themere
ifof to it iscatalog warranty prongsatisfies the first the test determinethe

of thisexpress warrantyan for the claim.purposes

next this of fact of thepartWe consider whether affirmation was
brochure,of the That an affirmation is contained in abargain.basis

a itcatalog, preclude finding warrantyor does not that is aadvertisement
provided it of of Inc. v.part bargain.formed the basis the Interco

(Mo. 1976).257, However,533 262 Ct.Corp., App.Randustrial S.W.2d
of the of the is define.“part bargain”what constitutes basis difficult to

(3dCo., 818,Inc. v. Fond 171 825Liberty Lincoln-Mercury, Motor F.3d
1999). guarantee promiseor in an or“OrdinarilyCir. a advertisement

of of if itdescription goods part bargainother of the becomes the basis the
naturally purchasewould induce the of the and noproduct particular

v.the on such to be shown.”by buyer Cipollonereliance statement needs
(3d 1990).Inc., 541, 563 areLiggett Group, 893 F.2d Cir. Authorities
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buyer’sas to upondivided whether a reliance the affirmation is a
necessary thatproving partelement of the affirmation was of basis ofthe

2-313bargainthe under section of the as codified inUCC RSA 382-A:2-­
564; FRIEDMAN,313. Id. at see 2 FRUMER & M.L. PRODUCTS LIABILITY

(2000)9.02(2),§ at 9-27 (recognizing the official comments to the UCC
provide guidancelittle to the relationship bargainbetween the basis of the

reliance).and This of forimpressionis a-matter first this court.
2-313 define “partSection does not of the basis of the Thebargain.”

(USA)adaptationis an 12UCC of section of the Uniform Sales Act and is
basically the same for the ofexcept replacement expressthe USA’s

requirementreliance with the UCC’s the“part bargain”of basis of the
565; SUMMERS,requirement. Cipollone, 893 F.2d at see 1 J. WHITE & R.

(1995).9-5,§Uniform Commercial at 448 Consequently,Code section
reliance; instead,any2-313 omits to it requires onlyreference that the

affirmation of the“part bargain.”become basis of the Id. at 449. The
extent to which hasthe law been to removechanged the reliance

isrequirement unclear. Id.
majority jurisdictionsA of thatcontinues to find reliance is an essential

express warranty 564;element of an claim. 893Cipollone, F.2d at Torres v.
(Haw.Co., 1004, 1998);Eng’gNorthwest 949 P.2d App.1013 Ct. see

Frummer, cases).supra (collectingat 9-28 A minority jurisdictionsof has
theadopted opposite approach, and eliminated the inrequirementreliance

satisfyan effort to the of the in“part bargain”basis of the thelanguage
Frummer, 9-28; Torres,UCC. See at 949supra P.2d at 1013. This

interpretation supports the ofunderlying purpose warranty,the law of
is to it sell,which determine what is the has agreed therebyseller to

making reliance irrelevant. See RSA 382-A:2-313 comment 4. As some
noted,jurisdictions have “this interpretation drains all substantive

meaning from the ‘basis ofphrase allowingthe bargain,”’ thereby the
buyer buyerto collect ifeven the was unaware of the of theexistence
warranty. Cipollone, 893 F.2d at 566-67.

of positionsBoth these are inconsistent the officialwith comments to
2-313 of insection the UCC. Official Comment 3 pertinent part:states

practiceIn actual byaffirmations of fact made the seller about
goods bargainthe during regarded parta are as of the

description of hence nogoods; particularthose reliance on such
instatements need be shown order to them intoweave the fabric

Rather,agreement.the anyof which is to take suchfact
made,affirmations, once out agreement requiresthe clearof

issue of fact.proof. normallyThe is oneaffirmative
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added.) Furthermore, 8 that “all of thecomment states(Emphasis
bargain]the unlesspart of the basis ofthe seller [becomestatements of

added.) 7Comment(Emphasisto contrary.”shown thereason isgood
aredescriptionof or affirmationtime when wordsprecisethat “thestates

language [is]whether the ...questionmaterial. The sole ismade ... is not
Thus, majority positiontheas of the contract.”partto befairly regarded

clearly contrary2-313isessential element under sectionreliance is anthat
Likewise,3. theof 2-313 and commentplain language sectionto the

incontraryalsoany requirementreliance isminority position eliminating
bargain,” therebyofof the basis thephrase “partit nullifies thethat

beingwithoutwarrantyon a of claimallowing buyera to recover breach
beingbargainwhen the wasof existence of the statementsaware the

negotiated.
thirdjurisdictions adopted approach,A have an intermediatefew

2-313, ofbuyerthe has become awareconcluding under section oncethat
partor presumptivelyfact the statements arepromise,the affirmation of

568; Torres, 949 at 1015.The burdenbargain.basis the Id. at P.2dof the of
proof, that theprove, bythe seller to clear affirmativethen shifts to

Torres, 949not at all on seller’s statements.resulting bargain did rest the
Buchanan,568;1015; 893 F.2d Keith v. 220 Cal.Cipollone,P.2d at see at

1985)(Dist. (seller’s392, isApp. warranty presumptively398 Ct.Rptr.
provethe of the and it the seller’s burden to thatpart bargain,of basis is

at theresulting bargain representation); Bysorndid not rest all onthe
1994)(Ill.Enter., 838,641 App.Enter. v. Peter Carlton N.E.2d 843 Ct.

(warranties purchase agreement prima theyin a are evidence thatfacie
seller).part bargain,are of and the burden of this is on thedisprovingthe

proof,of the proved, byThe issue whether seller has clear affirmative that
part bargainnot at all the the isthe seller’s statements were of basis of one

1014;Torres, 3;of fact. 949 P.2d at RSA 382-A:2-313 comment see
(1993)AB, 73,138 82 (recognizingChellman v. Saab-Scandia N.H.

advertising warrantyan express questionwhether creates is a for the
jury)-

adopt decidingWe the intermediate approach when whether
representations catalogin a or constitute of the of thepartbrochure basis

in a of We thisbargain express warranty persuadedbreach claim. are that
approach plainstrikes the balance. The of section 2-313proper language

part bargain,the affirmation be basis of therequires that of the the and
official comments makecorresponding particularit clear that “no reliance

buyer].”on such shown RSA 382-A:2-313[bystatements need be the
added). Thus,3 show that or(emphasis buyercomment the need not he

would not have into absent theagreementshe entered the seller’s



844

Torres, at buyer requiredstatements. 949 P.2d 1014. Nor is the to show
that the seller’s statements were a inducingdominant factor the
agreement. atId. 1015.

In order to of the of the thepart bargain, buyerbecome basis must
affirmationhave of promise pointbeen aware the of fact or at some in the

567;bargaining process. Cipollone, Torres,893 F.2d at 949 P.2d at 1015.
To satisfy requirement, plaintiffthis a ofclaiming expressbreach
warranty upon a in orrepresentation catalogbased a brochure would have

minimum, read,prove, heard,to at he ora that she saw or was otherwise
Torres,representationaware of in the catalogthe or brochure. 949 P.2d at

1015; Therefore,893 567.Cipollone, dispositiveF.2d at the issues are:
whether of type naturallythe statements were the that would induce the
purchase product;of the buyerand whether the aware of thewas

duringstatements the negotiating process.

The that a seller’s apresumption partstatement becomes of the
Torres,basis bargainof the can 949 atbe overcome. P.2d 1015. For

instance, buyer’s“the knowledge goodsactual of the true condition of the
prior makingto of contract may plainthe the make it that the seller’s

uponstatement was not relied as of theone inducements for the
omitted).purchase.” (quotationsId. and citations Additionally, a seller’s

not presumed partstatement will be to be the bargainof basis of the when
buyer it,the the to byknew statement be false or was not influenced or

when the was product.statement not made until after the sale of the Id.

case,In courtthis the trial determined that the inrepresentations
the catalog express pursuant 382-A:2-313,constituted an towarranty, RSA
as a law. courtmatter of The trial reasoned that there “nowas reasonable
question the is acatalogue cataloguethat ... that at theexisted time that

plaintiff purchasedthe his windows.” The court found that the
representation regarding permanent protection of the windows “becomes

and, therefore,parta of that soldgoods partthe were a of the basis of the
bargain.” affirm trialWe the court’s determination that the
representations in catalogthe assert that permanentlythe windows were
protected against damage. rulingrot We also affirm its that this
representation constitutes an affirmation of fact that would asqualify an

UCC,express warranty itprovided partunder the was of the basis of the
However,bargain. representation partwhether the was of the basis of the

bargain factual byis a determination that should have been decided the
(1977)Montana, 721,jury. v. 117See Werner N.H. 726 (analyzing

evidence, trial,was at whichpresentedwhich from the fact finder could



845

warranty);expressanconstitutedthat the affirmationsconclude
82.Chellman, 138N.H. at

thatfrom it could have concludedHere, evidence whichjurythe heard
bargain.of the basis of thecatalog partin the wererepresentationsthe

inrepresentationsinstance, uponthe that he reliedplaintiffFor testified
bymanufactured Marvin.durability of windowsregarding thecatalogthe

pertaining to thepaperworkall hisHowever, he also testified that of
1987, catalogin thedestroyedwas andof his residenceconstruction

ina his homecopy from worker involvedat trial was a obtainedadmitted
exact document thatidentifycould not theplaintiffconstruction. While the

available,1986, andhe that he did “see what Marvin hadhe saw in testified
catalog that showed eachhad available was theonly thingthe that Marvin

windows, in While thisplace____”that wereof the the stock windows
catalogthat thethe trial court’s determinationsupportevidence could

credibilitygiven thepart bargain,were of the basis of therepresentations
noraised, plaintiffin of the thatoverwhelminglyit is not so favorissues

Therefore, conclude that thiscontrary could stand. weverdict
jury.is a factual for thedetermination one

in a onAccordingly, directingwe conclude the trial court erred verdict
the were of the basisquestion catalog representations partthe of whether

warranty pursuantand an to RSAbargain expressof the thus constituted
express warrantyWe the breach of382-A:2-313. vacate the verdict on

claim, opinion.with thisproceedingsand remand for further consistent

Magnuson-Moss2. Claim

warrantyThe defendant that the does not as acatalog qualifyasserts
warranty Magnuson-Moss specifywritten under the Act because it fails to

the a aspecified performance specifiedthat windows will meet level of over
2301(6)(A).by §ofperiod requiredtime as 15 U.S.C.A.

(the Act) aMagnuson-Moss designedThe Act is remedial statute to
from Skelton v. Generalprotect deceptive warranty practices.consumers

(7th311, 1981); 2660 F.2d 313 Cir. see L. & M.Corp.,Motors Frumer
Liability (1998).Friedman, §9.06(1), toat 9-73 9-74 ItProducts

“implied arisingto written as well underapplies warrantees]warranties as
(as 2304(a) title) inbyState sections 2308 and of thislaw modified

15by supplier product.”connection with the sale a of a consumer U.S.C.A.
(7)(1997).(6)§ Act not a orrequire2301 & While the does manufacturer

warranty “any warranty’to a a ‘written offeredproduct,seller extend with
product requirements.”a is to Act’ssubject regulatorywith consumer the

Skelton,, ispurpose improve660 F.2d at 314. of the Act “to theThe
consumers,toadequacy prevent deception,of information available and
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inimprove competition the ofmarketing products.”consumer 15 U.S.C.A.
2302(a).§

2310(d)(1)Section civil ofcreates a cause action for a consumer who is
by supplier, warrantor,damaged a or service contractor who fails to

withcomply obligationsits under a warranty.”“written 15 U.S.C.A.
2310(d)(1).§ Act warranty,”The defines “written in as:pertinent part,

any ofwritten affirmation fact or written inpromise made
connection the a product-with sale of consumer a to aby supplier
buyer which relates to the nature of the material or workmanship

promisesand thataffirms or such material or workmanship is
defect will a specifiedfree and meet level of aperformance over

of whichspecified period time ... ... of ofpartbecomes the basis
the bargain supplier buyerbetween the a purposesand for other
than such product.resale of

2301(6)(A).§15 U.S.C.A. Representations regarding product information
however,disclosures and features of a particular product, energysuch as

efficiency ofratings applianceselectrical and labeling wearingcare of
apparel, do not qualify as written warranties for Act.purposes of the 16

(2005)C.F.R. 700.3 (interpreting the written warranty requirement under
Act).the

The representations catalogcontained in the stated that “all
exterior wood is deep[in the in a vac withdry processwindows] treated a
pesticide and repellant protectwater solution to permanently against rot

decay.”and This oflanguage performance; namely,identifies a level that
preservative performthe suchwill at a level that the rot. Itwindows do not

also identifies a specified period permanently—-whichof we havetime—
previously analogousdetermined is to life of product.the the To conclude
otherwise would circumvent the basic purpose protectof the Act—to

deceptiveconsumers from warranty practices. expressThe language of
catalog warranty,the and use of permanently,the the adverb lead awould

toconsumer conclude that a inpreservative,window treated with the the
described,particular Moreover,manner duringwould not rot its lifetime.

the description processdetailed of the to provideused the permanent
Therefore,protection thissupportsfurther determination. the

representations in the catalog warrantyconstitute a written for purposes
of Magnuson-Mossthe claim.

(7thSkelton, 1981),uponThe defendant relies F.2d660 311 Cir. to
itssupport catalog warrantyassertion that the not complydoes with the

requirements Skelton,Act’s for Inwarranty.a written ofthe basis the
brochures,plaintiffs’ manuals,claim was consumer advertising and other
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automobilesthat certainrepresentedthatforms of communications
(THM 350), or “transmissions oftransmissionsparticularcontained

wouldtransmissions]... thatperformance [suchandqualitysimilar and
Skelton, 660 F.2d at 312. Theperformance.”ofspecifiedmeet a level

of inferiorundisclosed substitutionthat General Motors’plaintiffs alleged
313.Act. atunder the Id.transmissions was actionable

fall thedid not withinwarrantythat thisdistrict court concludedThe
did not affirm that thewarranty” “itAct’s of “written becausedefinition

overperformance specifiedof aspecifieda leveltransmission would ‘meet
” upheldAppealsCourt ofId. 316. The Seventh Circuitperiod of time.’ at

information disclosureproductthat athe district court’s determination
is not ato which the disclosure relatesspecified periodwithout a time

footnote, however, that aacknowledgedIn the courtwarranty.written a
like a THM 350representation performthat a “transmission would

warrantythe of would constitute atransmission for life the transmission”
Thus, recognized thatfor of the Act. the courtpurposesthe

perioda of time”representations referencing “specifiedlifetime meet the
Homes, Brooks, 44,2dInc. v. 832 So.requirement in the Act. See Horton

(Ala. 2001) that was “built(recognizing representation product49 that a a
warrantya the of a breachpurposesfor lifetime” constitutes a written for

Act). Thus, ruling.ourof Skelton is consistent withthe

382-A:2-313, warrantyanrequires expressSimilar to RSA which to
requiresAct a writtenpart bargain,be of the basis of the the also that

determiningbe of the The criteria forwarranty part bargain.the basis of
bargain”a was of the the samerepresentation “partwhether the basis of is

Therefore,in previouslyboth that whether thehavingcases. determined
ofwarranty bargainwas of the basis of the was an issue factcatalog part

determination, tojury’sfor also vacate remand this thethe we and issue
trial for further with thisproceedings opinion.court consistent

In the of we address the defendant’sjudicial economy,interest
they likelyto extent to remand. Seeremaining uponissues the are arise

(2003).339, 345150Tierney,State v. N.H.

WarrantyC. Exclusion Evidence the One-Yearofof

erroneously grantedarguesThe defendant that the trial court the
one-yearin all ofplaintiff’s motion limine to exclude evidence the

to, with,warranty, allegedly applied purportedly packagedwhich and was
plaintiff’sthe to home fortheywindows when were delivered the

installation in 1986. defendant evidence was toThe asserts this relevant
plaintiff’srefute the that was of thecatalog warranty partassertion the
bargain.basis of the
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In ruling allegedaddition to evidence of the one-year warrantythat was
irrelevant, cumulative, potentially confusingand to jury,the the trial court
ruled that it by judicialwas barred the doctrine of estoppel.

We review trialthe court’s determination regarding admissibilitythe of
evidence anunder unsustainable exercise of discretion standard. See
Ainsworth, 151N.H. at 694.

judicialThe doctrine of hasestoppel yet adopted partnot been as of
HampshireNew common law. While we previously considered this

Monadnock,in (2002),doctrine In re Pack 147 N.H. 419 we had no need to
adoptdecide whether or not to it upon the andbased facts circumstances

Monadnock,of However,that case. In re Pack 147 N.H. at 426. the
circumstances of this case distinguishableare from In re Pack
Monadnock, adoptand we now and apply the doctrine of judicial estoppel.

party‘Where a assumes a certain inposition legal proceeding,a
maintaining thereafter,and succeeds in that position, may not simply[it]

changed,[its]because interests have contraryassume a ....”position New
Maine, 742, 749v.Hampshire (2001); Monadnock,532 U.S. see In re Pack

147N.H. at 425-26. purposeThe of this doctrine is “to protect integritythe
of the judicial process by parties fromprohibiting deliberately changing
positions according to exigenciesthe of the moment.” v.HampshireNew

(citationsMaine, omitted).532 atU.S. 749-50 While the circumstances
under judicial situation,which estoppel may varybe invoked with each the

(1)court followingconsiders the three factors: whether the party’s later
(2)position is clearly inconsistent with its position;earlier whether the

party has insucceeded a courtpersuading accept party’sto that earlier
(3)position; and partywhether the to anseeking assert inconsistent

position would an advantage imposederive unfair or unfairan detriment
on party 750-51;the if notopposing estopped. Id. at In re Pack
Monadnock, N.H.147 at 426.

We first consider whether the defendant’s inposition clearlythis case is
inconsistent its positionwith earlier in the related Marvin I case. In

I,Marvin argued warrantyMarvin that a thanlonger yearone toapplied
Here,its windows that were treated with PILT. seekingMarvin is to

admit a one-year warrantyevidence that is applicable to the windows. This
position case,is priorinconsistent with its in Inposition Marvin I. this the
trial court was with ofpresented portions pleadingsredacted and trial
testimony counsel, witnesses,proffered by I,Marvin’s or its in Marvin
which support the trial court’s conclusion that tookthe defendant a
contrary and position regardinginconsistent the existence and
applicability Thus,of inalleged one-year warrantythe that case. we
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itsinconsistent withclearlyin case isthispositionconclude the defendant’s
in I.position Marvinearlier

in thepersuadingNext, the defendant succeededconsider whetherwe
Init did. MarvinWe concludeaccept position.I to its earlierMarvin court

motions, the defendant1, pre-trialof claims survived theafter several its
uponit reliedtheory thatallegingat trial on aultimately prevailed

forproductsthe woodprotectthe wouldrepresentations preservativethat
in case.warranty arguingit was thisone-yearperiod longera than the

testified thatFurthermore, Windows divisionthe of the Marvinpresident
“marketingin itsincorporated themof andrepresentationsit knew these

inI, damagesit in and collectedthat Marvinprevailedmaterials.” Given
indollars, the was successfulof hundred million defendantexcess one

itsarguing position.earlier
would derive an unfairFinally, conclude that the defendantwe

based,I, part, uponin in its assertionadvantage from Marvinprevailing
arising from theincurringthat it related to customer claimswas costs

windows, liability in such claims.denyingand rotten while itsleaky
case,Therefore, this weconsideringafter and the factors toapplying

applicable injudicial estoppeldoctrine of isnewly adoptedconclude the
this instance.

andpleadingsof redactedargues portionsWhile the defendant that the
I misleading,out of context andtestimonytrial from Marvin were taken

inway prevailthat Marvin couldonlythe trial court concluded that “the
get year findingof that that “Marvinperiod,”that case would be to out one

position takinga is than the it is heredid take there that differentposition
agree the record containsyear warranty.”on limited We thatthe one

inpositionto that the defendant’s the instant casesufficient evidence find
in I. Thisclearly positionwas inconsistent with its stated Marvin

thelight pleadingsneither nor unreasonable in ofconclusion is untenable
presentedand to trialtranscripts the court.

Moreover, from ofrefuting applicabilitythe defendant benefited the
case,I, inone-year warranty in and thatalleged prevailedthe Marvin

based,collecting damage part, upon anticipatedin itsa substantial award
aremedyto harm its would sustain as result ofobligation the customers

Thus, manifestlydefectivelythe treated we find it would bewindows.
inunjust to a this case.contrary positionallow the defendant to assume

allegedwe the trial that evidence of theAccordingly, findingaffirm court’s
at trial.one-year warranty was inadmissible
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D. General Jury Instructions

Next, the defendant the trialargues court failed to properly instruct the
jury regarding of,appropriatethe burden of proof, the elements and the
damages Magnuson-Mossavailable under the warrantyand breach of

instruction,claims.We will if juryreverse a taken in entirety,its fails to
adequately explain the inapplicable law such a thatway jurythe could

Carignan,have been misled. 151 atN.H. 418.
claim,With respect to the Magnuson-Moss the defendant asserts the

trial court erroneously failed to instruct jurythe theregarding elements
necessary to determine whether the catalog warranty aconstituted
“written warranty” for of the Act.purposes disagree.We

case,At that,the close of the defendant’s the trial court determined
law,as a of catalog warrantymatter the a warranty”constituted “written

of future performance for the ofpurposes the Act. We previously
concluded that rulingthis was neither unreasonable nor untenable.
However, we also determined that the trial court erred in removing the
issue of warrantywhether the partformed of the basis of frombargainthe

Therefore,jury. we conclude that the trial court’s jury instructionsthe
theregarding Magnuson-Moss claim accurately applicablereflect the law

instance,in remand,this except that on the trial court must include
regardinginstructions the basis of the bargain.

claim,With respect warrantyto the breach of the defendant argues the
(1)trial court erroneously failed to instruct jurythe that: the permanent

protection instatement the defendant’s catalogsales had to the ofbe basis
(2)bargain defendant;the plaintiffbetween the and the plaintiffand the

required relywas to on the inrepresentations incatalogthe order to
warrantyconstitute a for purposesthe of this claim.

We previously determined that in order anto constitute express
382-A:2-313,warranty, to RSApursuant the affirmation of promisefact or

must become a of the ofpart bargain,basis the which is a factual
Here,determination ofprovince jury.within the the the trial court

determined,erroneously law,aas matter of that catalog warrantythe
formed bargainthe basis of the and consequently erroneously tofailed

juryinclude a However,instruction thisregarding element. the trial court
did not err in to instruct thefailing jury plaintiffthat the was torequired
prove upon warranty,reliance the previouslysales as we thatdetermined

necessaryreliance is not an proveelement to the representations
warrantyconstituted a for the ofpurposes this claim.
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DamagesRegardingInstructionJuryE.

juryinstructproperlycourt failed to thethe trialarguesThe defendant
ofdamagesof under both the breachthe measureregarding correct

to therespectthe claim under the Act. Withwarranty claim andexpress
trial courtclaim, that thewarranty the defendant assertsbreach of
measure ofcustomaryon the usual andomitted an instructionimproperly

repair replacementand costsplaintiff’sinstead thedamages, substituting
anentitled toan instruction that the defendant wasincludingwithout

use of the windows.plaintiff’sor credit for theoffset
382-A:2-714andby analyzing under RSAbegin juryWe the instructions

:2-715, warrantyof claim. RSAexpressto breachapplicablethe law the
382-A:2-714(2) damagesofpertinentin that measureprovides, part, “[t]he

goods... the value of thewarrantyfor of is the difference betweenbreach
if had warrantedtheywould had been asaccepted theyand the value have

____”However, consequential under the next“any damagesincidental and
382-A:2-714(3)(1994).ConsequentialRSAmay also be recovered.”section

or fromproximately resultingdamages “injury person propertyinclude to
(1994) added).382-A:2-715(2)(b) (emphasisRSAwarranty.”breach ofany

2-714(2).Here, damagesdid not seek direct under sectionplaintiffthe
Rather, his thatdamages injury propertyfor tosought consequentialhe

costsAnyfrom the defective windows.proximately defendant’sresulted
mitigateincurred to furtherto the themselves werepertaining windows

rot. Theresulting from the windows that containedproperty damage
replacement costs arerepairout that andplaintiff correctly points

382-A:2-715(3). Co.,Coatingunder RSA See Int’l Adhesiverecoverable
1988).(1stInt’l, Inc., 540, 546851 n.7 Cir.Inc. v. F.2dBolton Emerson

instructions,jury they accuratelywe concludereviewingAfter the
portions of RSA 382-A:2-714and :2-715.Withincorporated applicablethe

damages, adequately regarding:the instructed therespect juryto was
costs; foreseeability ofplaintiff’s repair replacementof andproof;burden

duty The trial courtdamages; plaintiff’s mitigate damages.and the tothe
recover more than once forjury plaintiffinstructed the that the “can’talso

reasonablymust anddamages “fairlysame and that thethe loss”
properlyhis the courtplaintiff Additionally,the for loss.” trialcompensate

juryadetermined that the defendant was not entitled to receive
damages given plaintiffthat was notregardinginstruction direct the

themselves,the otherseeking recovery damagedfor the value of windows
damagecosts to furtherrepair replacement preventthan as of his andpart

to property.other
juryTo the asserts the trial court’s instructionthe extent that defendant

Act,damagescorrect measure of under the weincorrectly stated the
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decline to argument. footnote,address this In a arguedthe defendant that
the trial court erroneously to give lengthyrefused jury instructions
regarding damages arising However,from the Magnuson-Moss claim.
other than thatasserting trial jurycourt’s instructions “incorrectly.the

law,”stated the generallyandapplicable referencing 15 U.S.C.A.
2311(b),§ the defendant Therefore,failed to brief thisadequately issue. we

find this issue is not sufficiently developed for our review. ACG Credit Co.
(2005).Gill, 260, 264v. 152N.H.

F. Jury RegardingInstruction Statute Limitationsof

The defendant arguesalso the trial jurycourt’s oninstruction the
ofstatute limitations applicablemisstated the law with to therespect
of proof.burden Specifically, the defendant asserts that the trial court

failed to instruct the jury that the plaintiff provewas to thatrequired the
warranty constituted a warranty of future performance of goods before the
jury could consider discoverywhether the rule tolled the ofstatute
limitations.

The trial court gave the followingjury instruction:

The law thatprovides plaintiffa must bring his lawsuit within a
period.certain time This is often asreferred to the statute of

Inlimitations. casethis Mr. Kelleher was required to commence
his lawsuit within four years after the date when he ordiscovered
should have allegeddiscovered Marvin’s of warranty.breach Mr.
Kelleher 12,1999. Thus,commenced action onthis November he
is barred from on ofrecovering either the claims ifasserted here
he discovered or should have discovered ofMarvin’s breach

12,warranty prior to November 1995. Mr. Kelleher has the
byburden of aproving preponderance of the evidence that he

brought suit the applicablethis within time frame.

We previously determined that the trial court thatproperly found the
warranty at in warrantyissue this case was a of future performance of
goods purposesfor the of the of applicablestatute limitations to theboth

expressbreach of warranty Magnuson-Moss Thus,and claims. the trial
properlycourt denied the requesteddefendant’s jury instructions on this

issue, as this ais matter of law not within provincethe of the jury.
Moreover, we find jurythe instructionforegoing accurately and
adequately explains rule, and, therefore,the application discoveryof the
we decline to reverse the trial court on this issue.



Attorney’s FeesG.

attorney’softhe trial court’s awardchallengesFinally, the defendant
ofdiscretionary awardAct for aprovidesAct. Theto thepursuantfees

(1997).2310(d)(2)§ In15 U.S.C.A.prevailing party.fees to aattorney’s
weMagnuson-Moss claimand remand theto vacatelight of our decision

attorney’sof fees.also vacate the award

Cross-appealV. Plaintiff’s

impliedofof his breachthe trial court’s dismissalplaintiff appealsThe
by thethat it was barredgroundsAct on thewarranty claim under the
(1) theerror because:argues this wasplaintiffof Thestatute limitations.

ofstatutory prerequisiteto run until thebegincannotperiodlimitations
1998;occurred, inin this case waswhichfailure to cure havenotice and
rule,(2) law, discoverytheincorporateswhichcommonand federal

a statute.arisinga under federalgoverns claim
considering to dismiss isa motionof whenThe standard review

reasonablyin areallegations plaintiff’s pleadingsthe“whether the
Karch v.permit recovery.”of that wouldsusceptible a construction

(2002)(citation omitted).525, We “assume theFSB, 529147N.H.Baybank
inferencesall reasonableto be true and construeplaintiff’s pleadings

to Id.favorablymost [him].”drawn therefrom

claim underwarrantyimpliedIn ofdismissing plaintiff’sthe breach
(1) isAct, this claim barredcorrectly that:the the trial court determined

(2)limitations;382-A:2-725, and 15statute ofby applicableRSA the
2308(b) period.or alter the limitations§§ & 2310 do not extendU.S.C.A.

Act, implied warrantyis as “anwarrantyan definedimpliedUnder the
ofby supplierthe sale a aState law ... in connection witharising under

added).2301(7)(1998)§ State(emphasis15 U.S.C.A.product.”consumer
17 Am.the UCC. See Jur.implied warrantyof claims arise underbreach

(1990). Thus, applicable§Acts 12 theWarranty2d ProductConsumer
periodRSA 382-A:2-725and not the limitationsof limitations isstatute

Lowe, F. 30Supp. (applying879 at theunder federal common law. See
limitations).ofanalogousmost state statute

382-A:2-725(l) (2), four-year periodthe limitationsPursuant to RSA &
itdeliveryof unless isimplied warrantyfor of an accrues at tenderbreach

discoverythe rule.performance, triggersof which thenwarrantya future
to futureHowever, “explicitly” extend theimplied warrantyan cannot

“implied.” VillageTouristbeingof virtue of Seeperformance goods by
(D.N.H. 1992);Co., 903, Nelligan906 v.Eng.v. 801 F. Supp.Motel Mass.

1985)(Ill.Motors, 439,Inc., 443 Ct.Chaney App.Tom 479 N.E.2d
to warranties under sectiondiscovery expressrule(recognizing applicable
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2-725 of the UCC has been held inapplicable to breach of implied warranty
claims).

Furthermore, stated,as previously section 2310 proceduresenumerates
that must be followed when a claimfiling such,under the AsAct. it neither
addresses nor a is,establishes statute of periodlimitations therefore,and

applicablenot to this issue.
Accordingly, we conclude the trial court properly dismissed the

plaintiff’s claim alleging breach implied warrantyof under Act.the

in part; vacated part;in andAffirmed
remanded.

Nadeau, Duggan,Dalianis JJ.,and concurred.


