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Franklin, for theAsplund-Walsh, by orally,of brief andBronwyn
mother.

(JohnPLLC, theOffice, BoyleLaw of F. onBoyle Plymouth
orally),of for the father.memorandum law and

(Michael Brown,K.A. assistantKelly Ayotte, attorney general senior
law and for the Newattorney general, orally),on the memorandum of

Children, Families.Hampshire Division for Youth and

J.)Dalianis, (Burling,J. appeals SuperiorThe mother the Court’s
a on of an orderhearing appeal adjudicatoryrefusal to hold de novo an

by Plymouth Family dismissing neglectissued the Division abuse and
against father. We reverse and remand.petitions the

familyThe found the facts. The mother and fatherfollowingdivision
1994,17, Austin,inmarried on Texas. The have threepartieswere June
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2001,Inchildren. June the mother moved with the children to Plymouth.
2001,10,September the mother the HampshireOn contacted New

(DCYF)Children,Divisionfor and to thatallegeYouth Families the father
sexually abused children while in DCYFthey livinghad the were Texas-.

initiated an The father for ininvestigation. subsequently filed divorce
2003,8,On a Texas aSeptemberTexas. court issued final divorce decree

permanent physical custody parties’and awarded the father of the
4, 2003,23 andSeptember eightchildren. Between December DCYF filed

neglect petitions againstabuse and the in the Priorfamilyfather division.
trial,the the inplacedto commencement of children were foster care

the DCYF.supervision family daysunder of The division held three of trial
FebruaryDCYF’s in and 2004.petitionson March of

J.)21, 2004, (MacLeod,April Family Jr.,On the Division anissued
dismissingorder alladjudicatory eight neglect petitionsabuse and against

father based DCYF’s itsupon proof.the failure to meet burden of The
to the 169-appealed superior pursuantmother the order court to RSA

At request,C:28. the mother’s the division thefamily suspended
adjudicatory pending appeal.order the outcome of All childrenthe three

to remain in care in Hampshire duringwere foster New the RSAappeal.
(2002)169-C:28,1 states, in pertinent part:

An appeal chapter mayunder to the superiorthis be taken court
by the child or the child’s authorized orrepresentative any party

anhaving interest ... within 30 of the finaldays dispositional
order; but an shall not order orappeal suspend the decision of
the court court so superiorunless the orders. The court shall

novo____Forhear the matter de of thispurposes chapter, a
“final dispositional order” includes a dismissal of a petition for

the districtneglect byabuse and court.

(2002)169-C:3,RSA “Party havingXXI-a defines a an interest” meanto
child; guardian child;“the the ad litem of parent,the the child’s guardian

custodian; state; anyor the subjector household member to court order.”
5, 2004,August superiorOn a hearingthe court held at which DCYF

neglect petitionswithdrew its abuse and theagainst father. The superior
bringcourt ruled that the mother was entitled an toappeal pursuantto

Nonetheless,169-C:28 “party havingRSA as a an superiorinterest.” the
granted appealcourt the father’s motion to dismiss on thatgroundthe the

superior court alonger petitionha[d]the “no over which the appeal [could]
proceed.”further courtsuperiorThe also directed the mother to herfile

petition inagainst familyown the father the division. Later that theday,
filed neglect petitions againstmother three abuse and father with thethe
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and remainTexas with the fatherdivision. The children returned tofamily
today.there

J.)(MacLeod> Jr.,20, 2004, dismissedFamily DivisionAugustOn the
exhausted her“The has notpetitions, stating, [mother]the mother’s

Supremein Court or theSuperiorin these cases theappellate remedies
formother’s motiondivision denied thefamilyCourt.” The

reconsideration, petitionsof her ownappealdid not the dismissaland she
court.superiorto the

to25, 2004, the mother’s motionsuperior court deniedAugustOn the
order.appeal adjudicatoryof de novo of thethe dismissal herreconsider

2004, the21, to this court to reviewappealedOn the motherSeptember
adjudicatoryof order.appealcourt’s dismissal of her thesuperior

erroneouslycourtsuperioris whether theappealThe sole issue on
Theappeal. superiorto dismiss the mother’sthe father’s motiongranted

alonger petitionha[d]that it “noappeal groundcourt dismissed the on the
hadas DCYF withdrawnappeal proceed,”which the further[could]over

rulingsandfindingswill sustain thepetitions. appeal,On weunderlyingits
byor taintedby the evidencethey unsupportedof trial court unless arethe

(1996).M., 55,In Thomas 141 N.H. 57error of law. re
bring appealto anthat the mother was entitledsuperiorThe court ruled
The father does“party having169-C:28 as a an interest.”pursuant to RSA
mandate understatutoryWe have held that thechallenge ruling.not this

shall the matter de novo”superior169-C:28 that court hear“[t]heRSA
omitted);(quotationId. at 59no room for the exercise of discretion.leaves

(“shall”(1983)377,W., 124 379 denotes asee also In re N.H.Robyn
Therefore, court mustsuperiorthemandatory statutory prescription).

DCYF’sdivision’s dismissal ofhearing familyconduct a de novo on the
neglect petitions.abuse and

statutorynotwithstandingthat the mother’sarguesThe father
asproperto a court’s dismissal washearing, superiorentitlement the

the court once DCYFcontroversy” superiorthere was “no case or before
by plainis thepetitions. argument unsupportedwithdrew its That

169-C:28, I, superiorwhich the court to “hearlanguage requiresof RSA
in“hearinga de novo” the context ofthe matter de novo.” We have defined

(1) anew,A court’s decision of a matterreviewingRSA 169-C:28 to mean:
(2) hearingA new of agiving findings;no deference to a lower court’s

matter, if In reoriginal hearing place.conducted as the had not taken
(2003)592,2002-511-A, BLACK’S LAW(citing149 N.H. 594Juveniles

Dictionary (7th 1999)). here, hold that725 this definition weApplyinged.
requiredcourt was to hear de novo the merits of the abusesuperiorthe

by familyand filed DCYF and determine whether theneglect petitions
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is, thus,petitions.dismissed the It irrelevant that DCYFproperlydivision
petitionswithdrew its after the mother appealed.

argues superiorThe father also that the court could not have conducted
novo, 169-C:28,a dehearing contemplated byas RSA without the same

parties appeared familywho in the division. authorityThe father cites no
contention,to support requirementthis and we decline to read that into

definition de novo”“hearingthe of above.

We, therefore, that the superior by grantingconclude court erred
court, however,the father’s motion appeal. superiorto dismiss the The

cannot, not,properly goand did force DCYF to forward with its case
Thus, remand,against appeal. uponthe father on the mother must assume

the role of inpetitioner, present superiorand the case the court.

argues here,The father that even if the prevails familymother the
petitionsdivision’s dismissal of her own and her failure to thatappeal

dismissal will inany hearing superior uponbar the court remand pursuant
to the of judicata.doctrine res The essence of the doctrine of res isjudicata
that a final a court ofjudgment by competent jurisdiction is conclusive
upon partiesthe in a subsequent litigation involving the same cause of

(2002).443,Brzica v.action. Trustees Dartmouth 147 454College, N.H.of
judicata precludes litigationRes the in a of actuallylater case matters

litigated, and matters that could have been inlitigated, an earlier action
partiesbetween the same for the same cause of action. Id. For the doctrine

(1)apply,to three elements must be met: partiesthe must be the same or
(2)another;in privity with one the same cause of action must be before the
(3)instances;incourt both and a final onjudgment the merits must have

been rendered on the first action. Id.

The family petitionsdivision dismissed the mother’s on the ground
that she had not inappellate“exhausted her remedies these cases in the
Superior Thus,Court or Supreme familythe Court.” the division did not
dismiss the mother’s abuse and neglect petitions on their merits.
Accordingly, familywe conclude that the division’s dismissal of the

petitions judicatamother’s will have no res uponeffect remand.
Finally, briefly custody placementaddress the and ofwe the children

21, 2004,upon April family grantedremand. On the division mother’sthe
motion to suspend adjudicatory pendingthe order the outcome of the

to Allappeal superior court. three were to remain in fosterthe children
5,care in Hampshire during pendency appeal. AugustNew the of the On

2004, superiorthe dismissed the appeal. day,court The next the children
today.returned to Texas with the father and remain there The mother did

inchallenge regard. Nothingnot the father’s actions that in this opinion
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custodypresenttheconcerningactionanyto taketrial courttherequires
final order.pendingchildrenof these

remanded.andReversed

Duggan Galway, JJ., concurred.C.J., Nadeau, andBroderick, and
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GALWAY, similarlyPelleteri and otherpetitioners,J. The Ronald
(Pike), theappealemployer,of the Pike Industriesemployeessituated

numberperiod equalfor a of time to theunemploymentof benefitsdenial
affirm.received from Pike. Welongevity pay petitionerof eachof weeks

in thefollowing engagedfacts. Pike issupportsrecord theThe certified
sale, and themanufacture, pavingof road materialstransportationand

majority of Pike’shighways.of roads and Thepavingconstruction and
2002, PikeSeptemberbasis. Inon a seasonalemployees employedare

or aboutOnprogram employees.for its seasonallongevity payinitiated a


