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and the pointdefendant does not to any information contained in the
audiotape that did not appearalso in the log. Finally,call the arguesState
that the 182 pages of witness statements and other weredocuments
provided to defendant’s trial as theycounsel soon as bywere obtained the

Super. 98(H) (2004).State. See Ct. R. The defendant neither identifies
exactlywhat inwas included the 132 pages discovery,of nor demonstrates

how she was prejudiced by production.the late Thus we cannot find that
productionthe late of those prejudicial.materials was

anyAbsent specific examples defendant,of prejudice from the we
find that she has failed to show that the rulingtrial court’s clearlywas
unreasonable to the prejudice Middleton,of case.her See Yoder v. 152

(2005).363, Thus,N.H. 369 she failed tohas demonstrate reversible error.
See id.

Affirmed.

Broderick, C.J., Galway, JJ.,and Dalianis and concurred.
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Broderick, defendant, Pierce,C.J. The Derek Sean appeals his
644:4,1(f)harassment, (1996),conviction for RSA in the Durham District

(Larson, J.),Court groundson the that the statute is unconstitutional. We
reverse.
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2003, Pierce wasIn Octoberfollowing facts.thesupportsThe record
1(f)644:4, whichunder RSAof harassmentthe crimecharged with

provides:

misdemeanor, subject toandguilty of aI. A isperson
communicationthe where thejurisdictioninprosecution

received, if person:or suchoriginated was

(f) another, having beento or alarmannoypurposeWith the
not furtherrecipientthe does desirenotified thatpreviously

when thecommunication, person,with suchcommunicates
constitutionallyorpurposefor a lawfulcommunication is not

protected.

victim,not call thePierce, being told tocomplaint that afterallegedThe
f—said, “You gohours and canearly morningher in thephonecalled cell

f— you ingIM so whore.”screwing up my you,AOL. ...yourself for f—
J.)(Taube,dismiss, Court denied theto and the TrialmovedPierce

appealtrial convicted. Thisstood and wassubsequentlymotion. Pierce
followed.

644:4, III shifts the burden ofimpermissiblythat RSAarguesPierce
namely,to that thean element of harassment thedisproving defendant —

purpose constitutionallyfor lawful orcommunication “not a[be]
I, 15 HampshirePart Article of the Newprotected” violation of—in

Constitution, toand Fourteenth Amendments theas well as the Fifth
argument that ifby claimingHe buttresses hisUnited States Constitution.

(f) harassment,ofof is not an element thesubparagraphthe last clause
protectedis because it criminalizesunconstitutionallystatute overbroad

respondsFirst Amendment freedoms. The State thatspeech, chillingthus
644:4, an to the crime of harassmentRSA III creates affirmative defense

disprovethe to an element ofshiftingrather than the burden to defendant
the crime.

statute, we all itsreviewing provisionsIn criminal construe ofa
justice.”and RSAimport promoteto the fair of their terms to“according

(1996). to conflict with constitutionalinterpret625:3 We statutes avoid
663,Smagula,State v. 117 N.H. 666rights reasonably possible.wherever

(1977). effect, legislaturegivenAll a statute are to be and the iswords of
Pennelli v.superfluousnot to words that are or redundant.presumed use

(2002).365, 367-68Pelham,Town 148N.H.of
the ofparty challenging constitutionalityThe a statute’s bears burden

Admin., 681,141v. N.H.proof. Hampshire Dep’tSmith New Revenueof
(1997). law,constitutionality a is a ofquestion693 Because the of statute

Bortner, 504,v. 150 N.H.rulingsreview a trial court’s de novo. Statewe
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(2004).510 Constitution,We first address claimsPierce’s under the State
opinions Ball,federalciting guidance only. 226,for State v. 124 231-N.H.

(1983).33
1(f)To 644:4,address Pierce’s contention that RSA requires

weshifting,unconstitutional burden must determine whether the last
(f)inclause subparagraph the communication is not for a lawful—“when

purpose constitutionallyor protected” an ofelement—constitutes
harassment, for which the has proof,State the burden of RSA 625:10
(1996), 644:4,or whether RSA III it an defense,renders affirmative which
a by evidence,defendant must a preponderanceestablish of the RSA 626:7
(1996); York, 197, 205-11see v. (1977);also Patterson New 432 U.S. v.State

(1995).349, 352-53139N.H.Soucy, Paragraph III provides:

any complaintIn broughtor information for the enforcement of
644:4,1(f), necessaryRSA it notshall be for the state to negate

any excuse,exception, proviso, or exemption contained therein
proof any excuse,and the burden of exception,of proviso, or

exemption uponshall be the defendant.

(1996).644:4, (f)RSA III The arguesState that subparagraphwhen and
paragraph III are together,considered it is that inclear the last clause

(f),subparagraph clause,the savingsso-called anis affirmative defense
625:11,rather than an element theof offense as defined RSAby III.

legislature mean,The has defined of an to“[element offense” in
conduct,part, circumstances,relevant “such or such attendant or such a

result of conduct as ... included in of[is] the definition the offense” or that
an or“[negatives justification 625:11,excuse for such conduct.” RSA

(c) (1996).111(a), argues merelyThe State that this is a general provision,
pointsand to the thatrule “where one a subjectstatute deals with in

terms,general and subjectanother deals with a ofpart the same in a more
way,detailed the will regardedlatter be as an exception to the general

(1984).Bell, 425, 432enactment where the two conflict.”State v. 125 N.H.
Bell,In requiredwe were to determine applicabilitythe of certain

318-B,RSAexemptions chapterto the DrugControlled Act. The
defendant was ofthere arrested for the sale a controlled drug arguedand
that the State had failed to its of proofmeet burden under RSA and625:10
:11 it not presentwhen did he notevidence that was authorized to make
the sale in question statutory exemptions. Bell,under one of the 125 N.H.

427, 1981)).at :2-a,431-32 in(citing exemptions found RSA 318-B :9 (Supp.
In rejecting :22,the defendant’s argument, we observed that RSA 318-B
the statutory provision within Drug shiftingthe Controlled Act the burden

proof defendant,of on exemptionsthe to the was central to the resolution
of the noted,who bore burden of Id. at 432.proof. We “Unless the
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within the Controlledshifting provisionlegislature repeals [the burden
Act], not] bespecific provision [wouldclear intent of thatthe andDrug

Id.Criminal Code.”by rule found within thedisplaced generalthe more
III,625:11,644:4, III after RSA the StateRSA was enactedBecause

general,must the moreargues specific supplantthat the more statute
savings clause oflegislaturethat intended that themaking it clear the

(f) an of criminaland not elementbe an affirmative defensesubparagraph
(f),644:4, subparagraphspecificallyAs RSA III referencesharassment.

excuse, proviso, exemptionor“exception,there no otherand because is
therein,” necessarilyIII mustargues paragraphState thatcontained the

to sayIt that to hold otherwise would besavingsrefer to the clause. claims
when it wrotelegislature superfluous or redundant words”that the “used

Pennelli, N.H. 367-68.III. See 148 atparagraph

determine, however, or State isnot whether Pierce theWe need
that, Bell, savings clause is anif we assume under thecorrect. Even

defense, that theHoldingthe is unconstitutional.affirmative statute
with a crime ofis an affirmative defense would leave ussavings clause

(1)harassment, communicatingof with athe elements which would be:
(3)(2) alarm; havingto or and beenpurpose annoywith theperson;

not further communication.personnotified that the does desirepreviously
(f)defense, savings in could notsubparagraphAs affirmative the clausean

substantiallyin isdetermining whether the statutebe considered
construed, unconstitutionallystatute would beoverbroad. So the

no than criminal statute we struckas it would be narrower theoverbroad
(2004).Brobst, 420,151 425 the elements ofdown in State v. N.H. There

(1) call,a whether or notperson making telephoneof: athe crime consisted
(2)ensued; to or alarm another.purpose annoya and with theconversation

1(a) (1996)).644:4, “previous421 While theId. RSA(quotingat
644:4,1(f),of it isrequirement slightlynotification” limits the breadth RSA

enoughnot to render the statute constitutional.
statute, interpreted aswhyState no itargumentsThe advances the

Althoughis to moresusceptible “[a]a narrow construction.proposed,
unconstitutional, susceptibleit isstatute will not be construed to be where

constitutional,” Lee, 69,v. 124 N.H.renderingto a construction it White
(1983), for it.arguments77-78 elect not to make the State’swe

underHaving that Pierce’s conviction reversal the Stateheld merits
Constitution, do not his claims under the Federal Constitution.we address
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Ball,See 124 N.H. at 237. Nor weneed address whether the statute is
Brobst,vague. See 151 atN.H. 425.

Reversed.

DugganNadeau, Dalianis, Galway, JJ.,and concurred.
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