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59, (1997);Assoc., N.H. 61Underwriting 142JointMalpracticeMedical
745,Co.,Ins. 139 N.H. 751also Builders v. American Mut.see A.B.C.

(1995). forappellantsowes no reimbursementasserts that it theInterstate
received, in or in apart,wholeappellantsthedefense costs because

carrier,Nationwide, SteadfastContinental, and anotherfromdefense
attorneytheir privatehired ownCompany, theyInsurance and because

theBythe the time ofbyof retained carriers.relying uponinstead counsel
order, already2, expendedhadDecember 2003 Continentaltrial court’s

The of$495,000 appellants.in the issuedefendingapproximately
costs, if not a for this court toany,of is matterreimbursement defense

vacate trial court’s orderin we theAccordingly,decide the first instance.
defense andmotion for reimbursement of costsdenying appellants’the

for further proceedings.remand
that ittheoryAt oral introduced the alternativeargument, Interstate

they are not insureds under theno to the becauseduty appellantsowes
issue thequestion.in failed to raise this beforepolicy Because Interstate

Marikar,court, 397.not it. See 151 N.H. attrial we need address

inpart; part;Reversed in vacated and
remanded

DugganNadeau, Galway, JJ.,Broderick, C.J., and and concurred.
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(SusanA.Kelly Ayotte, attorney McGinnis,general P. assistant
attorney general, orally),on the brief forand the State.

Johnson,Christopher defender, Concord,ofappellateM. chief on the
and orally,brief for the defendant.

Dalianis, (Hicks,Following Superior J.),J. a trial in the juryCourt a
defendant, Simone,convicted the Frank of instalking violation of RSA

1(a).633:3-a, We affirm.
jury 2001,The have followingcould found the facts. In Coral Olson was

employed by U.S.the Census Bureau as a field representative.service
Olson traveled surveys.door-to-door to conduct census She would re-then

respondentscontact the by telephonesame and by personal visit until she
2001,had obtained Insurveysufficient information. toJanuary Olson went

the defendant’s home to a survey.conduct census Olson thegave
number,defendant her card phonebusiness with her home and conducted

telephoneseveral follow-up follow-up personalcalls and one tovisit
complete survey.the the completedcensus After defendant his census
survey, however, he continued to call Olson. The defendant told Olson that

her;he was ininterested Olson thatresponded she was married and not
Nevertheless,interested in inhim. the defendant Hepersisted calling her.

told Olson that had personal problems”he “serious and felt suicidal and
of anyout control.- did not of personalOlson initiate these telephone calls.

feltShe andextremely uncomfortable did not want to talk theto
himdefendant. She told not to contact her. If didshe not answer the

telephone, the defendant would call repeatedly messagesand leave each
until finallytime she answered. The defendant threatened to ruin Olson’s

marriage sabotageand her employment.
2001,In August Olson the Temple Department.contacted Police She

met with Officer Steven expressedDuval and her desire that the
18,2001,Augustdefendant cease contact. On spokeOfficer Duval with the

Nonetheless,defendant about the situation. tothe defendant continued
pursue contact Olson.with

2001,In protectiveOctober Olson a prohibitingobtained order the
contacting order,defendant from Notwithstandingher. the theprotective

defendant continued to call her. Olson testified that between the fall of
2003,2001 and June the defendant placed more unwanted calls to her than
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didwhich shepackages,defendant also sent Olsoncould estimate. Theshe
police.result, Templethea Olson contactedfrequentlyAsopen.not

again told the2003, called She11, the defendant Olson.On June
Nevertheless, and left severalhe called backnot her.to contactdefendant

p.m. message7:15In aanswering machine.messages on Olson’slengthy
the he hadsaid, angerthat11, among things,othertheon June defendant

Olson, angerahe “had lot ofbut thatin court was not towardsshown
lot ofand wrote “athat he saidacknowledgedHe also[her].”towards

things.”
had11, admitted that heon the defendantp.m. messageIn a 7:18 June

in to obtainto Olson’s husband orderhimselfpreviously misrepresented
marriage.her defendantand about Theinformation about herpersonal

then said:

I goI don’t care if topoliceI don’t if the come and arrest me.care
years years.or 70 ThisgetI don’t care if I sevencourt. And

tell, terribly sorryI’m andyouso much to me to tell thatmeans
Iin I knowI if I rot hell. And will dieremorseful and don’t care

in, yearsseven ofjail. worry spendingin I do not have to about
in I that I will die withinmy unequivocallylife because knowjail

I in isprison my very poor,a few months. will die because health
II’m that a lot ofsaying sympathy. weight.and not for I’ve lost

Tuesday I out courteating thing gothaven’t been a since after of
--you.with I have not

11, andp.m. againAt 7:21 on June the defendant called continued:

before,know, don’t, honestlyI I I don’t caresayingYou as was
now, veryI know andand I’ve made the decision this is severe

I,you,call I carestupid basicallyeven of me to but don’t because
2001, me,upI the when brokeAugust youconsider on 13thof with

anynotmy changed drastically. gottenthat life had It’s better
know,like,I like the nail in theyouand realize that was that was

I, jailfor I’m and a to finalizealready just placecoffin me. dead is
that act.

terribly, sorry badterriblyThe defendant then said he “was over the
for,did,that he it inthings rotting jailthen was worth and would[sic] [he]

in a aagaindo it heartbeat.” The defendant said that “he had lot of demons
not a thepersoninside” but that he was violent and “never entertained

thoughts hurtingof also that he was whilestopped[Olson].” He admitted
traveling to her home late at night.

After to these Olson thelistening messages, police departmentcalled
and Officer came to her home. Olson another calltelephoneDuval received
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from as Duvaljustthe defendant Officer arrived. Officer Duval took the
andtelephone spoke twentywith the defendant for about minutes. Even

Duval,after thespeaking againwith Officer defendant called and left a
message p.m.fourth at 7:55 on 11. In message,June that defendantthe

said, moron,“I just lengthyhad a conversation with that They’reDuval.
coming to arrest me.” The defendant also that wouldsaid he be
“prosecuted felonyand face a and thatcharge” praystated he would for

everyOlson night. Officer Duval left the at 8:11approximatelyresidence
However,p.m. Duval at p.m.Officer returned 8:49 to to a 911 callrespond

Olson. theby reportedmade While record is silent as to what Olson to
Duval, appearedOfficer he observed that upset.Olson

17,2003, twentyOlson arrived home on June to find messagesnew from
the on answering p.m.,defendant her machine. At 12:15 the defendant left
a jailthat he not formessage going years.” p.m.,“was to seven At 12:23
the defendant had to“sorry p.m.,said he was it come to this.” At 12:28 he
implored Olson return things coming“not to the that are in the mail.” At
12:32 12:36 12:39p.m., p.m., p.m., p.m. p.m.,12:45 and 12:47 the defendant

beggedasked whether Olson telephone.was home and her to answer the
At p.m., sorry12:53 the defendant said that he was that he did not have
her anymore, that he lost that he andeverything loved that he caused her

pain“so much anguish.” p.m.,and At 12:56 12:58 1:02 1:05p.m., p.m., p.m.,
p.m., p.m.,1:19 1:25 1:59p.m., p.m., p.m., p.m.1:32 1:39 1:51 2:15 p.m.,and

againthe defendant asked Olsonwhether was home and her tobegged
his immediatelyanswer calls. She called the police department and Officer

Duval day,came to her home. The callednext Olson Officer Duval to
report that she had received two the Onpackages from defendant. June
24, Olson reported to Officer Duval that she yethad received another

and a frompackage letter the defendant. The defendant continued to call
and, occasion,Olson on you”one the defendant said “I love to her.

2003,In October a Hillsborough County JuryGrand indicted the
1(a),on stalking 633:3-a,defendant one count of under RSA which

in“knowingly... targetedcriminalizes a ofengaging] course conduct at a
specific person which would cause a to forpersonreasonable fear his or
her personal safety... person actuallyand the is in fear.”placed such RSA

1(a) 2005).633:3-a, (1)(Supp. The State had to at trialprove that: the
(2)conduct;knowingly engaged Olson;defendant in a of attargetedcourse

(3) which personalwould cause a reasonable to for his orperson fear her
(4)safety; and Olson foractually placedwhich in fear her personal safety.

See id.
rested,After the State the to charge,defendant moved dismiss the

contending that the State failed to the ofprove elements the crime. The
trial court denied the motion. The court thedenied defendant’s renewed
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theof the evidence. Afterat the conclusiongroundsthe samemotion on
themoved to set asidethe defendantguilty,found defendantjury the
theThe trial court deniedverdict, grounds.asserting essentially the same

motion.
(1) to presentthe State failedargues:appeal,On the defendant

(2)verdict; and the trial courtjury’ssupportsufficient evidence to the
to aside the verdict.in his motions to dismiss setdenyingerred and/or

insufficientthat there wasargumentWe first examine the defendant’s
(1) ahis would causeto a that conduct:support findingevidence

(2) actuallyandpersonal safety;fear for his or herpersonreasonable to
carries thepersonal safety.in for The defendantplaced Olson fear her

fact, viewing evidence in theno of theprovingof that rational trierburden
State, guilt abeyondcould have foundlight to themost favorable

(2005)331, (reviewingv. 152 350Littlefield,State N.H.reasonable doubt.
court’s denial of defendant’sunderlyingof the trialsufficiency evidence

(2004)Small, 457,dismiss); (reviewing464v. 150 N.H.motion to State
verdict).underlying juryof thesufficiency evidence

for orphrase,must the “fear hisinterpretThe that wearguesdefendant
statute, require a fear ofin the tosafety,” stalkingas usedpersonalher

1(a).633:3-a, reach theWe need notSee RSAphysical violence.
however, if term for his orbecause the “fearargument, evendefendant’s

violence, the evidence wassafety” physicala fear ofpersonalher means
cause a reasonableconduct wouldprovesufficient to that the defendant’s

Olson, byviolence thephysicalto fearactuallyand causedperson,
defendant.

not a reasonablethat his would causeThe contends conductdefendant
orbecause he never assaulted Olsonphysicalto fear violenceperson

violence, apologizedhe and“mostlyher andthreatened withexplicitly
to her. Wecontinuing repeated telephonehis love” in his callsexpressed

concerning of conducttypethere is limited case law thedisagree. While
personal safetyfor or herpersona to fear histhat would cause reasonable

Record,statute, Town & No.Ryein of the Vlack v.stalkingviolation of
(D.N.H. 28, 1999),98-271-M, is onMay1999 813973 instructiveCIV. WL

Vlack, things, that Deltonplaintiff alleged, amongIn otherits facts. the
Record, lastingrelationshiphad an extramarital severalwith whom she

him ina that she had stalkedyears, police report chargingfiled false
(1995). policeId. at *1-2.Record had informed theof RSA 633:3-aviolation

and had instructed herrelationship plaintiffhe had ended with thethat his
Nonetheless, repeatedlyId. *5. theagain. plaintiffto contact him atnever

him,him, workplace,to his enteredgiftssent letters sent totelephoned
door, to aand trailed his wifehis and shouted at his backpropertyonto
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Furthermore,Id.store. police plaintiffRecord informed the that the was
emotionally unstable and possibly suicidal. Id.

plaintiffThe thatargued probablethere was no tocause arrest her for
stalking because her communications should been “lovinghave viewed as
expressions of her devotion to Record.” Id. The United States District

forCourt the District of Hampshire disagreed,New concluding that “a
officer, case,police particularlydetached under the ofcircumstances this

reasonablycould view those as[communications] evidence that [the]
and,plaintiff had become with lightobsessed Record in of the other

officer,evidence known to stalkingthe was him aposed potentialand
danger to him familyand his members.” Id. The court further concluded
that “a perceivedreasonable person plaintiff’scould have the conduct as

and, therefore,threatening in violation of againstNew lawHampshire’s
atstalking.” Id. *6.

The same inreasoning applies here. Even the an explicitabsence of
violence,ofverbal threat physical persona reasonable could view the

defendant’s unrelenting telephone gifts Olson,calls and to especially in
light of the historydefendant’s articulated of instability,emotional as
evidence that the defendant was obsessed with and posedOlson a threat of
physical violence to her. The defendant and Olson never had a personal

2001,In fallrelationship. the of the repeatedlydefendant started calling
Ifher. she did not telephone,answer the he messageleft after message

until she answered. Olson told the defendant to stop, finallyand resorted
calling August 2001,to the Inpolice. Officer spokeDuval to the defendant

but he call anyway.continued to Olson Olson obtained a restraining order
2001,in October but the defendant continued fact,to call her. In Olson

testified that she notcould the ofestimate number telephoneunwanted
calls that the defendant the ofinitiated between fall 2001 and June 2003.
He told Olson that he time,felt suicidal and out of control. During this the
defendant highly personalobtained information about Olson by
misrepresenting himself to her husband. He was also stopped while

totraveling her home at night.late
11,2003,On June the defendant left several lengthy telephone messages

machine,on her answering prompting again policeOlson to call the
department. Even after Officer Duval spokearrived at Olson’s home and
with the defendant on the telephone, the defendant continued to call Olson.

more home,No than minutesthirty after Officer Duval left Olson’s the
Olson,again upsetdefendant toprompting her call 911.

17, 2003,The defendant’s conduct continued to Onescalate. June the
twentydefendant left messages for Olson on her answering machine

p.m. calls,between 12:15 and 2:15 In ofp.m. sixteen those the defendant
ifrepeatedly presentasked Olson she in her beggedwas home and her to
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ensuingIn theimmediately police.called thetelephone. Olsonanswer the
packages and at least onemultiplealso sent Olsonthe defendantdays,

letter, to call her.and continued

obsessively called andthat the defendantThe evidence demonstrates
Olson, police,the andyears thoughfor evenpackagessent to Olson several

him not do He alsotold to so.repeatedly explicitlycourts andthe
ofallemotionally Viewingunstable and suicidal.communicated that he was

lightin the mostinferences therefromand reasonablethe evidence
State, evidence tothat there was sufficientto the we concludefavorable

causethat the conduct wouldprove beyond a reasonable doubt defendant’s
safety.personalfor or herpersona to fear hisreasonable

that his conductNext, provethe State failed toarguesthe defendant
trial,safety.her At the Stateactually personalOlson to fear forcaused

Olsonuponconduct her.of the defendant’simpactasked Olson about the
- -1 know what’sanswered, every day.“I in I don’t know don’tlive fear

Bothnext, to do.” Olsongoingis]or defendantgoing happen [theto what
policethefrequentlyOlson contactedand Officer Duval testified that

of2003 a result the defendant’s conduct.August 2001 and June asbetween
dismiss, thatthe trial court twice noteddenyingIn the defense motion to

stand, whenparticularlyon the witnesstestimony and demeanorOlson’s
conduct, gave rise to aas of the defendant’stestifying to the effect

defendant.actuallyinference that Olson feared thereasonable
therefromall and reasonable inferences drawnViewing of the evidence

State, there wasmost to the we conclude thatlightin the favorable
a that thebeyondevidence to reasonable doubtprovesufficient

safety.personalfear foractually caused Olson to herdefendant’s conduct
Small, convicted theAccordingly, jury properlySee 150 N.H. at 465. the

1(a)633:3-a,in of and trial courtstalkingof violation RSA thedefendant
to aside thedenied the defendant’s motions to dismiss and setproperly

verdict.

Affirmed.
Duggan JJ.,Broderick, C.J., Nadeau, Galway,and and concurred.


