
397

Belknap
No. 2005-640

Martinez a.Carlos L. &

v.

a.Laura Nicholson &

8, 2006JuneSubmitted:
22, 2006Opinion NovemberIssued:

Uchida, P.L.L.C.,Hebert & (Quentin brief),of byConcord J. Blaine for
the petitioners.

(BarbaraBarbara J. Law ofOffice, Manchester J. byGriffin Griffin
brief), respondent,for the Laura Nicholson.

BRODERICK, Nicholson,The respondent,C.J. Laura aappeals superior
court order motiongranting a for taxation of filed by petitioners,costs the
Carlos and Janet Martinez. affirm.We

(Martinez)The record supports following.the petitionersThe and
respondent adjacentNicholson own inproperties the Locke Lake

Martinez,insubdivision Center claiming ownershipBarnstead. by adverse



allegedlyquiet portion propertyto title to a of thatpetitionedpossession,
merits,a on the thehearingland. AfterNicholson’suponencroached

J.){Perkins, andgranted petition; appealedthe NicholsonCourtSuperior
Laurain Carlos L. Martinez & a. v.order. Seeunpublishedwe affirmed an

(N.H. 14, 2005).a., July& No. 04-710Nicholson
(Rule 87), filed a motionto Court Rule 87 MartinezSuperiorPursuant

$1,985.69, which included for Markseeking $1500for taxation of costs
Associates, hadD. Bartlett & whoa with RichardsurveyorlandSargent,

to amendtestimony subsequentlyat trial. Martinez movedexpertprovided
an topaidof to include additional $1745motion for taxation costshis

SuperiorThe Courtinadvertently omitted.that had beenSargent
J.) costs, and{Smukler, requested appealthis followed.theawarded

erred inargues grantingthat the trial courtappeal, NicholsonOn
(2)(1) actions;equitydoes not toapplyRule 87motion because:Martinez’

andto assess determineproceeding necessaryof the isknowledge“direct
fees,” thejudgea other thanprecludingof thusthe reasonableness

(8) Rule 87 allows“onlysuch ajudge making ruling;trial fromatpresiding
reasonably necessary toif the costs werecosts of witnessesexpertactual

(4)not; witness costs wereexpertthese and thelitigation,” werethe which
in court. We eachSargent’s appearance addressdirectlynot related to

in turn.argument
court Rule 87 doesthat the trial erred becauseNicholson first contends

law, reviewother of weany questionto actions. As withapply equitynot
Rules de novo. StateSuperiorof the Courtinterpretationthe trial court’s

(2005).423, 87, ofRule entitled “TaxationN.H. 428Champagne,v. 152
inProceedings,” pertinent part:in Civil readsCosts

(a) prevailingas of course to theshall be allowedCosts. Costs
rules,by unless the Court otherwiseas theseparty provided

directs.

(c) allowed to thefollowingThe costs shall beAllowable Costs.
clerk, process,ofFees of fees for servicetheprevailing party:

view, and such otherfees, transcripts,of cost ofexpensewitness
discretion,court, in ...law. The itsprovided bycosts as bemay

to, actual ofnot limited costsincluding,other costs butmay allow
necessary thewitnesses, reasonablyif the tocosts wereexpert

litigation.

cases,of costs in civilallows for taxationthat Rule 87agreeweWhile
(Rule 116),116RuleSuperior CourtoverlooksargumentNicholson’s

provides:Practice in whichEquity,”theRegulatingentitled “Rules for
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necessary changes regulate“The law rules with shall also theforegoing
shall,relatingin so far and topractice equity applicable, equityas the rules

apply necessarywhere at law.”applicable, changeswith to actions We see
87, 116,no reason in Rule notwhy applyRule accord with should to the

97,action in See 97underlying equity Flewelling Roby,this case. v. N.H.
(1951) in99 could to title(plaintiff equity bymaintain bill establish adverse

Indeed,possession). an equitable right... has“[w]here been
demonstrated, court grant every remedythe is bound to kind of necessary

establishment,to completeits protection, accordingand enforcement to its
Donuts, (1987)774,783essential N.H. v. Skipitaris,nature.” Inc. 129N.H.

omitted).(quotation Accordingly, rejectwe Nicholson’s contention that
Rule 87 toapply equitydid not the action.underlying

Nicholson arguesnext that it was error for the whojudge awarded costs
to do so he had presidedbecause not over the and hadtrial no direct
knowledge of case. ofarguesthe Nicholson that as a matter policy, motions
for costs be by judgeshould reviewed the who heard the case because
“direct of the isknowledge proceeding necessary to assess and determine
the of fees.”reasonableness She further asserts that the trial court “should
be directed to the objections byhave motions and on originalruled the
trial judge.”

might agreeWhile we that better practicethe would be for the judge
who presides to post-trial costs,at trial rule on any motions for we cannot
agree that the failure to do so necessarily constitutes error. Nicholson cites
no authority for that proposition, and we know of none. Rule 87 neither

mandate,contains such a nor aprohibits judge from adjudicating the
taxation of in acosts case over he or presidewhich she did not at trial.
Nicholson nomakes contention the judgethat who awarded costs was
unable to thereview record of the proceedings to the extent necessary
before issuing ruling.a weAccordingly, conclude that Nicholson has failed
to any Brooks,demonstrate error. See LaMontagne Builders v. 154 N.H.
252, (2006)260-61 (superior court justice presidewho did not over every
hearing throughout course of litigation precludednot from awarding costs
and attorney’s fees for proceedings conducted by superiora different court
justice). to,We decline to essence,exercise our supervisory authority in
amend Rule any87. Consideration of changesuch is better left to the

See,rulemaking Abram, 619,process. e.g., (2006);State v. 153 N.H. 627-28
9, (2002)Petition 644, J.,WMUR Channel 148 N.H. 652 (Duggan,of

concurring specially); SUP.Ct. R. 51.
We now turn to Nicholson’s final contentions—that the trial court erred

in fortaxing the costs the surveyor theybecause were “not... reasonably
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Rule notthey directlyunder ... 87” and didnecessary litigation... to the
in court.surveyor’s appearancerelate theto

trialof the court.of costs lies within the sound discretionThe award
(1985).836, Accordingly,843 weFarmington, 126 N.H.Cutter v. Town of

offor an exercisereview trial court’s award of costs unsustainablethe
261, (1998);Isaac, see State v.v. 143 N.H. 266Taylor-Borendiscretion.

(2001)295, exercise ofLambert, 296 “unsustainable(explaining147 N.H.
standard).discretion”

1993,Inin 1979.Martinez theirpurchased propertyCarlos and Janet
surveyOrvis, surveyor, abutting properties.hired to theRandy a land was

to set hisplanthe Locke Lake subdivision’s recordeduponOrvis relied
2002,inher shepurchased propertyAfter Nicholsonpoints.reference

Bailey’sboundaryset its lines.surveyhired to her lot andBaileyBrian
shed, fences, propertyandsurvey portionthat a of Martinez’suggested

Theproperty.five onto the Nicholson Orvisfeetapproximatelyextended
at Martinezsurveys bytrial andpresentedand field wereBailey

locatingNicholson, proposalsin of their for thesupportrespectively,
their properties.line betweenboundary

Bailey,of andto the work both OrvisSargentMartinez hired review
theSargent followingand at trial. offeredprepare report, testifya

testimony:

more accurateQ. Bailey’sIn would Mr. method beyour opinion,
method?than Mr. Orvis’s

myIA. no. think both methods are valid.my opinion,In Um—
that inherenthas been Locke Lake there areopinion always of

know,and, mythe based on discussionsproblems plan, youwith
individuals, it wasI found that —I felt thatwith theseboth

than I kneworiginallyeven more problemseven—there were
about.

Bailey, anyhaveQ. youdiscussions with Mr. didyourAfter
surveyinghis method or hisaccuracyabout the ofconcerns

technique?

No,A. I did not.

in fact both these individualsQ. sayit be safe to that ofmightSo
correct?could be

correct, I thinkWell, both are butsayI don’t think it’s safe toA.
Ithey upcame with. don’thave valid behind whatreasoningboth

makeAnd I can’ttrue answer is out there.know what the correct
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boundary survey. justan on that. haven’t done a I’veopinion We
talkingmade in with these two individuals as toobservations

were, answers,theywhat their methods how came about their
them,Iyes, way theyand think both of the came around to what

corners, valid,they’ve determined for the are both valid answers.

arguesNicholson that fees to thepaid expert surveyor were not
reasonably necessary litigation,to the notSargent’s testimonyas “was
cited” by the trial court and was “irrelevant” to offindingits adverse
possession. disagree.We Consistent with trialSargent’s testimony, the
court’s order referred to the ofdifficulty determining boundaryaccurate

inlines the subdivision and found that the Baileyneither Orvis nor the
boundary line could be topresumed be more accurate than the other.
Specifically, holding that Martinez was entitled to the disputed propertyin
by possession,adverse the court stated:

The exact boundary propertieslines of the two stronglywere
disputed. Both parties presented expert as totestimony the

boundarylocation of the disputelines. The revolves around the
starting point takingfor and inmarking measurements the
Locke Lake historysubdivision. The of the surveying and the
laying propertiesout of in Locke Lake is controversial and thus it

difficultis to ascertain with accuracy boundarythe true lines
within the subdivision. The court finds that the fix byused Mr.
Orvis is no less arbitrary bythan that used Mr. Bailey, the
respondent’s surveyor. The discrepancy between the property

proposed bylines the Bailey survey and Mr. Orvis is roughly five
infeet favor of the Martinez The courtproperty. finds that the

Martinez family continuous,has used those five feet in open,an
fashion,uninterrupted owner,adverse to the interests of the true

in twentyexcess of years.

Our review of the record indicates that the trial court could have
reasonably relied upon Sargent’s testimony to determine whether the
Orvis or the Bailey survey more accurately reflected the actual boundary
line between the Martinez and Aproperties.Nicholson that thefinding
Orvis survey was correct would have precluded the need for the trial court

adjudicateto such,Martinez’ claim of possession.adverse As Sargent’s
expert testimony, which the trial court uponrelied to find that neither
survey necessarily represented the boundarytrue lines of the properties,
was reasonably necessary for the possessionadverse action to go forward.
We see no reason the trialwhy court had to citedirectly Sargent’s

value,fortestimony it to be of and the determination of the geographical
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in not “irrelevant” todisputed property question clearlyextent of the was
infinding possessionthe ultimate of adverse this case.

limits witnessFinally, expertNicholson contends that Rule 87 allowable
in court. She“directly appearancecosts to those related” to the witness’s

that for the trial court to award the additionalargues it was error $1745
“a pre-in motion to amend as that sum constitutedrequested Martinez’

ofdisagree premiseMartinez. with theexpense paid directly by”trial We
argument.Nicholson’s

In construed the term “actual costs”Farmington,Cutter v. Town weof
1989), controlled the award of costs(repealedunder RSA 525:14-a which

87,of Rule and held that it did notexpert adoptionfor witnesses before the
Cutter, 843-44;126 at seeexpertinclude all fees to an witness. N.H.paid

(1994).561, Instead,Prudhomme, 577 we statedFlanagan v. 138 N.H.
charges expert properly lyingthat the for witnesses within thereasonable

those chargesdiscretion of the trial court to award were limited to
judicial or administrativetestifyingincidental to and beforeappearing

witness such as those forexpert charges,bodies. We also stated that other
work, Cutter,should not allowed. 126 N.H. at 843-pretrial conference be

In that “actual costs” under the statute wereFlanagan,44. we stated
“limited to related to the witness’s andcharges directly appearancethose

added).in 138 N.H. at 577 Wetestimony Flanagan, (emphasiscourt.”
expertthat the limitation on “actual costs” of witnesses alsoadded same

87(c). Thus, 87(c), expertRule “actual costs ofapplied to Rule Id. under
to thecharges “directly expertwitnesses” are limited to those related”

court,in and do not includeappearance testimony chargeswitness’s and
such as those related to conference work. See id.pretrial

Here, paid SargentMartinez has indicated that the to was for$1745
reviewing surveyors presented plans“time the work of the two whospent

lots, apertaining boundary parties’ preparingto the line between the
addition,Intestifying nothingand about the results of his review.”report,

in in the motion to amendthe record indicates that the cost included$1745
work. hasany pretrial providedwas related to conference Nicholson

merelyto refute this and claims that the cost should not have beennothing
Nothingit “a in our case lawpre-trial expense.”allowed because was

expenses expertthe of costs for the of an witnessprohibits pretrialaward
directly appearanceas related to the witness’s andlong expensesas those

testimony in court.

appeal everyIt is not the function of this court to scrutinize on
laundry losinglist of costs at the behest of theprevailing party’s

so, that suchand we do not intend to do mindful as we areparty,
of the trial court.decisions are best left to the discretion



403

above, saycannot that the trialCutter, all of the we126 N.H. at 843. Given
in allowing thein exercise of discretionengagedcourt an unsustainable

expertcosts for the witness.requested

Affirmed.
GalwayDuggan, Hicks, JJ.,Dalianis, and concurred.
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