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Offices, brief),Sisti Law of L.Chichester Sisti on the for the{Mark
defendant.

Dalianis, defendant, Brown,J. appealsThe Clinton his convictions
incest,forfollowing jury 2005),a trial see RSA 639:2 and(Supp.

assault, I(m)aggravated (1996)632-A:2,felonious sexual see RSA
(amended 2003), (1996).III SuperiorHe that theargues (Fitzgerald,Court
J.) toerred when it failed declare a mistrial jurorsbecause one of the
engaged misconduct. We affirm.in

The record reflects the relevantfollowing beganfacts. The trial on
21, later,March 2005. daysThree a told the trial thatbailiff court Juror 7

had expressed something jurorconcerns about said onanother had the
previous day. When 7 said Jurorquestioned, Juror that 6 had told other
jurors she “enjoyedthat her lunch ... in car inspending sitting her the

inparking watchinglot the when didn’tpeople theyinvolved trial know
they being theywere watched and when in theirwere own environment.”

7,According jurorsto Juror 6 told doingJuror other that she found this to
be “informative.”

court,After 7 thespokeJuror to the court todecided voir dire Juror 6.
Both inparticipatedcounsel the voir dire. told “IJuror 6 the court: was in

car, lunch, Ieating justand noticed that wasmy leaving.the defendant
IAnd itthought interesting theywas that us to goallowed out and then

lefteveryone goelse was to so welater couldn’t interfere —interactthe—
with ifthem.” When she madeasked had some comment about this to her

said,jurors,fellow Juror 6 I just leaving.”‘Teah. said that I saw them She
told the court that she thatguessed family,the defendant was with his but

was,that not everybody justshe did know “who it a ofgroup peoplewas
with questioned,him.” When further Juror 6 that nosaid she had idea who

were,the Ipeople “mostly saw the of them.” Jurorbacks 6 said that she
anydid not uponreach conclusions based her observations. saidShe that

she thought jurorsthat I“maybe coupleshe told a of the did see—that
people leaving with a of atgroup people lunchtime and itdefendant][the—
was after we had beenalready excused.”

Thereafter, jurorsthe court decided dire all the individuallyto voir of
“to theysee what heard in the first permittedinstance.” Both counsel were

question jurors 1, 3, 4,to the during jurors,the voir dire. Five Jurors 11
13,and hearing any juror anydenied make about anycomments

2, 5, 7, 8, 9,juror may Eight jurors,observations that have made. Jurors
14,10,12 asked, 5,hearingand recalled Juror 6’s comments. When Jurors

7,8, 9,10,12 and 14 all ability impartialaffirmed their to remain and reach
a fair in uponverdict the based the inonly presentedcase evidence the

2 question.courtroom. was not askedJuror this
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“|p]ne insittingsomethingof the ladies said about2 recalled thatJuror
jurornot believe that thisbut he didjust watching people,”car andher

2,to Jurorany juror Accordingto inmaking particular.this commentwas
lunchjuryin” the room after their“coming back tojurorsthe other were

2 said the commentsjuror her comments. Juror thatthe madebreak when
tojuror nothingmeant him.of the other

parkingshe in thepeople5 6 said that the sawJuror stated that Juror
2,else, like Like Juror Jurorpeople.”normal“just anybodylot looked like

thishad from lunch break whenjurorsthat not the returned5 also said all
made.“offhand” comment was

that Juror 6’sagain. explained7 Juror 7The court then to Jurorspoke
I go“You I like to at lunch?know what doexact comments were as follows:

there, knowsin car I can sit no onesitting my wherespendand lunchtime
inin the trialthere, I all the that are involvedget peopleI’m and to watch

being I find thatthey they’redon’t watched.their environment knowwhen
statement,67 said after Juror made thisveryto informative.” Juror thatbe

eyemakenobody would evenupin the room “shut andeveryone jury
loudlythat 6 made her commentsher.” 7 said Jurorcontact with Juror

hear He thatjuryin the room would them. believedenough everyoneso that
6 madejuryin room when Juror her comments.jurorsall of the were the

“interestingit was to seesayheard Juror 6 thatJuror 8 said that she
courtroom], how interact outside.”theyout ofpeople [the

theby jurorheard a another that9 said that he had statementJuror
outside the courtroom ...juror standingtrial]“saw some thepeople [in

eating althoughin lunch.” 9 stated othershe was her car Juror thatwhen
comment,this he didjurorin the room when the madejurors jurywere

talkingif inthey everybody!] [was]not know it “because thereheard
on.” He the otherlaughing goinga lot of said thatthings, [there was]

roomyou get” jurywere out as can inside thejurors spread“[a]bout as
comment,jurorcomment made. After the made the someonewhen the was

case,jurorsthat the could not “talk about the andanything [theelse said
subject] dropped nothingand else said.”was was

sittingofhearing jurors “saying10 recalled one the that she wasJuror
car, lunch,eatingin and... she was kind of... crouched downher her that

injustcontact with satany anybody____Soso ... she didn’t make ... she
car, juror say,came in.”her ate her lunch and then back She heard the

case____there, know,seeing out outside of theeverybody youweird“[I]t’s
out inthey're seeingon the stand kind of odd themupnot ... it’s[W]hen

comment,hearing “justJuror 10real-life situations.” After this looked
thereadingand Juror 10 said thataway magazine.”... continued [her]

made did she refer to thejuror saywho the comment not whom saw or
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people she saw as witnesses. Juror 10 said that “noshe had clue who [the
juror] at.”lookingwas

12 jurorsJuror that he that one of thethought justsaid “said she saw
some family millingmembers around and was insittingout[side] she her
car ... 12eating something.” juroror Juror stated that the was not

saw,specific jurorshe said thatabout whom and when the made the
comment, jurors mightother not have heard it there werebecause other

on atgoingconversations the time.
Juror 14 another jurorheard female “make a comment that they ate

their lunch in the car and they parkingsaw someone in the lot or
jurorsomething.” The was not about whomspecific she saw and did not

identify witness,the as aperson lawyer, judge or bailiff.
voir dire of theFollowing jurors,the the defendant moved for a mistrial.

The trial Althoughcourt denied this motion. the thatcourt found Juror 6
engaged in misconduct that was thepresumptively prejudicial, court
found, beyond doubt,a reasonable that this misconduct would not affect

jury’s 6,the The courtverdict. excused Juror and the trial continued for
juryseveral days. ultimately guiltyThe returned a verdict.

appeal,On defendant arguesthe that the trial court’s decision deprived
him of his state and federal rights impartial jury.constitutional to an See

I, 15; VI,N.H. CONST. art.pt. U.S. CONST. amends. XIV. We first address
the Constitution, Ball,assertion under State seedefendant’s the State v.

226, (1983),124 N.H. citing authority only,231 federal for guidance id. at
233.

“It is axiomatic that right bya defendant has a to be tried a fair
Bathalon, (2001).and impartial 485,State v. 146jury.” Any jurorN.H. 487

Id.)found to be trialdisqualified duringbefore or should be removed. see
(1997).500-A:12,RSA II previously‘We have decided that when there is

juroralso an that a beenallegation byhas biased extrinsic contact or
communication, trialthe court must undertake an adequate inquiry to

and, so,determine the allegedwhether incident occurred if whether it was
Bathalon, omitted).prejudicial.” (quotation146 N.H. at 487 and brackets

case,In a criminal a defendant must prove prejudice,actual although
such prejudice presumed thereis when are communications between
jurors and juror’sindividuals associated with the case or when the
unauthorized communications are case. Inwith others about the Id. those
instances, the burden shifts to the to prove any prejudiceState that was

abeyondharmless reasonable Id.doubt.

Some determining panelof the factors relevant to whether the was
(1)prejudiced pendingare: whether the matter before the court was
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the case and(2) connected withdiscussed; involved waspartythewhether
(3)connection; involvedpartytheof the whetherjuror knewwhether the

(4) awarecase; jurors becamein whether otherrole thehad a substantial
(5) extendedcontact; whether the communicationorof the communication

(6) whentime; in deliberationspointthe theof andperiodover a prolonged
363,366Rideout, 143N.H.v.or contact occurred. Statethe communication

for an(1999). determinationsfact-specifictrial court’sreview theWe
265,Bader, 279148 N.H.State v.of discretion. Seeexerciseunsustainable

(2003).denied,(2002), 1014cert. 538 U.S.
offrom Juror 6’s observationsprejudicepresumedThe trial court

fellowwithand her communicationwith the trialindividuals associated
presumedecision toAs the trial court’sher observations.jurors about

assume, deciding,we withoutchallenged appeal,onhas not beenprejudice
thewe review whetherdoing Accordingly,err so.bythat the court did not
anyit found thatwhenunsustainably exercised its discretiontrial court

therefore denieddoubt andbeyond a reasonablewas harmlessprejudice
motion for mistrial.the defendant’s

that, worst, opinion,anexpressed6 hadcourt found at JurorThe trial
Theobservations, looked “normal.”that certain witnessesheruponbased

had observedknow witnesses shethat Juror 6 did not whichcourt found
her fellowthem toanything identifythat wouldand did not communicate

determined, voir direconductingafter individualjurors. The court further
notwas affectedjurors, ability impartialthat their to beremainingof the

upholdwesupports findings,6 had the record theseby what Juror said. As
them.

that the Statefurther the trial court’s determinationupholdWe
theprejudiceof that arose fromsufficiently presumptionrebutted the

Rideout, inweigh143 N.H. at 367-68. Here several factorsincident. See
First, 6 noharmlessness. See id. at 367. Juror hadfindingfavor of

thejurorswith either the witnesses or her fellow aboutcommunications
Second, the individuals Juror 6 observed werealthoughcase at hand.

case, this, knowalthoughand Juror 6 knew she did notconnected with the
identify themanythingwho were and did not communicate that wouldthey

Rideout,contrast, in theByher the individual with whomjurors.to fellow
court,and, toby accordingidentified name the trialjuror had contact was

Id.importantwas “an State witness.”
Third, 6’s about herjurorssome of the heard Juror statementswhile

observations, jurors“A ofdid not. As the court observed: numberothers
room,14 in more than onethere the that there waspeoplenoted that were

on, in of the room whengoing they partsthat were variousconversation
it had “no basis to discreditthingscertain occurred.” The court stated that
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the testimony any jurorof who said they simply anydid not hear comment
whatsoever.”

Fourth, there juror’swas no evidence that the contact with the
witnesses and her communications about them a “prolongedoccurred over

ofperiod time.” Id. at 366.
Finally, the incident with Juror 6 onlyoccurred on the ofdaysecond

trial, when the State had called only five of its eleven Bywitnesses.
contrast, the jurorcontact between the and the witness at issue in Rideout
occurred injurywhile the was deliberations. Id. at 364. Less than one-half

jurorhour after the in room,Rideout returned to the jury jurythe
unanimously found the guilty.defendant Id. at 367-68.

circumstances,Under upholdthese we the trial court’s determination
any prejudicethat presumed from Juror 6’s observations and

beyondcommunications was harmless a reasonable doubt. Accordingly, we
find no error in the trial court’s denial of the defendant’s motion for a
mistrial. As the Federal Constitution offers the defendant greaterno
protection circumstances,than does the State Constitution under these see

365,id. at we reach the same result under the Federal Constitution as we
do under the State Constitution.

Affirmed.
GalwayBroderick, C.J., Duggan, Hicks, JJ.,and and concurred.
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