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againstindictment the defendant was not insufficient under the State
Constitution.

and remanded.Affirmed
GalwayBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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(Brenda brief,E. Keith on theAltieri, PLLC, LondonderryofBoutin &
petitioner.for theorally),Boutinand Edmund J.

R.Gould, P.C., PhilipK. andBrown, (Bryan Gouldof ConcordOlson &
brief, orally), respondent.for theand Mr. GouldBraley on the

(Town), anappealsDuggan, of BethlehemThe Townpetitioner,J.
Environmental ServicesofHampshire Departmentorder of the New

(DES) Environmental ServicesCountryNorthrespondent,thegranting
(2003). affirm.72:12-a We(NCES), under RSAexemptionsseveral tax

in the record beforeby appearDES orfacts were foundfollowingThe
in Bethlehem.(facility)facilitylandfilloperates a solid wasteus. NCES

Bethlehem, 150 N.H.v. TownN. Envtl. Servs.generally CountrySee of
Bethlehem, 348146 N.H.v. Town(2004);N. Envtl. Servs.Country606 of

control(2001). 4, 2002, pollutionto DES forappliedNCESOn March
on of thecomponentsto 72:12-a allRSAexemptions pursuanttaxproperty

that includedinvestigationconducted anresponse,In DESfacility.
documentation, reviewingsupportingandapplicationNCES’reviewing

Bethlehem, areviewingofthe Town and a residentbydocuments filed
visiting facility.theengineer, andby the Town’sreport prepared

ruled thatDES12, 2003, investigation,itscompletingafterOn March
form of taxfor somefacility qualifiedof thefollowing componentstheonly

(1) of thefencing partlisted asponds and siltthe detentionexemption:
(2)measures; enclosed flarethecontroland stormwaterexcavation
(3) the oil and watersystem;evaporationof the leachatecomponent
building shopand thethe maintenanceas of bothseparator partlisted

(4) partflare used asand the candlesticksystem;collectionfloor drain and
system.collectiongasof the landfill

5, 2004,January DESorder datedrehearing. Bymoved forNCES
following componentsin that thepart, concludingmotiongranted NCES’

(1) dams,checkthe stoneexemptions:for taxfacility qualifiedof the also
berms,swales,lined, grading,and4,000 and culvertsriprap gabionfeet of

(3)(2) thefertilization; system;linerthe doubleseed andgrassand
(4) risercollection, sideslopethedisposal system;andconveyance,leachate

(5)lines; groundwaterthepowerandinstrumentationbuildings,
(6) theincorporated intowells; area materialsmonitoring the soil borrow

(8)(7) and thegas system;landfill collectionliner thesystem;swales and
12, 2003 decisionaffirmed its Marchmonitoring system. DESgaslandfill

maintenancerespectwith to theexemptionsit denied taxinsofar as
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andbuildings shop floor drain collection system, the landfill cap system as
to both air pollution,and water and fencing.the litter

The Town then moved for rehearing, which DES denied. The Town
appealed court,to this and later sought to amend its appeal, asserting the
existence of parteex communications that it recently had received from
the file.DES We remanded the remand,case for further proceedings. On
DES invited the Town and NCES to submit further evidence and
argument. In response, the Town filed a motion for arehearing, motion to
compel DES to questionsanswer concerning the alleged parteex
communications, aand motion to disqualify officials in the DES
Commissioner’s office to allegeddue the ex parte communications. DES
rejected the Town’sarguments by 28,2005.order dated November

(1)In appeal,this the arguesTown that: misinterpretedDES and
(2)72:12-a;misapplied RSA II,DES’ orders violated Part 5Article theof

(3)Constitution;State I,DES’ orders violated Part Article 10 of the State
(4)Constitution; DES’ orders violated HampshireNew Administrative

Rule, (5)102.129;Env-Wm DES’ ofhandling this matter violated the
(APA)Administrative Procedure Act and the procedural due process

guarantees (6)Constitution;of Stateour and DES mishandled certain
alleged parteex communications. We address each inargument turn.

The scope of our review of agency decisions under RSA 72:12-a is
(2003).narrow. Appeal 347,Town Newington, 149 N.H. 349 Agencyof of

findings are deemed prima lawful and reasonable and we do not sitfacie
a However,as trier of fact in reviewing them. Id. we will overturn agency

decisions when the appealing party byshows a preponderanceclear of the
evidence that the agency’s unjust,decision is unreasonable or unlawful. Id.

I. RSA 72:12-a

The Town argues unjustly,that DES unreasonably or unlawfully
determined that eight components of the facility qualified for tax

(1)exemptions landfill,under RSA 72:12-a because: a in entirety,its may
not exempt 72:12-a; (2)be from taxation under RSA and DES
misinterpreted and then misapplied RSA 72:12-a respectwith to each of
the components for soughtwhich NCES an exemption.

As to the Town’s first argument, even if we arguendoassume that a
landfill, in entirety,its does not constitute a treatment facility within the
meaning 72:12-a,of RSA DES did not determine that the infacility,NCES

entirety,its eligible Rather,was for a tax exemption. uponDES focused
certain components facilityof that and eightdetermined that of twelve of

componentsthose eligible Thus,were for a tax exemption. insofar as the
Town contends essentiallythat DES granted exemptiona tax to the whole
facility, rejectwe its assertions. Accordingly, we turn to the Town’s
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the toappliedand statuteinterpretedDESto howarguments pertaining
facility’s components.the

72:12-a, I, provides:RSA

builds, constructs,firm or whichcorporationAny person,
facility,any treatmentinstalls, in in this stateplacesor use

the purposeor fordevice, wholly partlyinstallationorappliance,
air or waterany source ofeliminatingorreducing, controlling,of
facility andof saidto have the valueshall be entitledpollution

therefore, thereofpercentageor anecessaryany real estate
section, from theexemptedin accordance with thisdetermined

in whichyearsfor the ofchapter periodthistaxes levied under
inis used accordancedevice, or installationfacility, appliance,the

the of this section.provisionswith

final arbiter of thewe are thestatutory interpretation,In ofmatters
considered as ain of the statutethe wordslegislature’s expressedintent as

(2006).349,Beal, 153 N.H. 350 WhenBeal &whole. In the Matter of
ordinarystatute, plainthe andof a we ascribeexamining languagethe

intent from thelegislativeinterpretused. Id. Wemeaning to the words
havelegislature mighttheand not consider whatstatute as written will

not include. Id.legislaturethat the didsaid or add words
(1) that the statutestatutory-based arguments:makesThe Town two

separaterather than asfacilitythe as a wholeDES to evaluaterequires
(2) individualif it for DES to evaluateproperand even iscomponents;

componentsthat these effectuateddeterminingit erred incomponents,
integrated systemof ancomponentscounters thattreatment. NCES

reduce, satisfy thepollutionor eliminate a source ofdesigned to control
of RSA 72:12-a.requirements

DES torequirethe statute does notargument,As to the Town’s first
Thatseparate components.a rather than asfacilityevaluate the as whole

is, every singlenot indicate thatof the statute doesplain languagethe
reduce, control, or eliminate a sourcefacilityof a landfill mustcomponent

facility qualifyin for one of that topollution any partof air or water order
Rather, ofspeaks “any72:12-a. the statuteexemptionfor a tax under RSA

device, or for thewholly partlyor installationfacility, appliance,treatment
of air or watereliminating anyor sourcepurpose reducing, controlling,of

III;added); 72:12-a,72:12-a, see also RSAIpollution.” (emphasisRSA
(1988) (“ToBerlin, 285, obtain a tax131 N.H. 290Appeal Cityof of

written,1988), applicantas it is the(Supp.under RSA 72:12-aexemption
device, ‘treats’or installation whichfacility, appliancemust have a

‘reduction, control, orpollutionorsomething purposefor the of air water



320

added)). Thus,elimination.’” (emphasis DES’ decision to evaluate whether
particular components device,constituted a facility,treatment appliance or

unjust,installation was not unlawful or unreasonable.

The Town next asserts that DES erred in concluding that the
asserted components effectuated “treatment” within the meaning of the

72:12-a,statute. In the context of RSA we previously held that “treatment”
subjectionis “the of something to some action or process specialwith a end

view,in the end often tobeing improve qualitythe of thingthe undergoing
Berlin,treatment.” 131 N.H. at 290. Both agreesides that we applyshould

this interpretation of “treatment” in analyzing DES’ decision regarding
the components of the facility.NCES

In ofsupport positionits that the facilityNCES and its components did
treatment,not effectuate the Town argues analysisthat our of the bark-

Berlin,inburning 289-90,boiler 131 N.H. at requires us to conclude that
the facilityNCES and componentsits do not effectuate treatment. In
Berlin, newly-builtwe held that a bark-burning boiler system, which did

air,not emit sulfur dioxide into the did not pollutionconstitute a treatment
device,facility, appliance or installation within the meaning of RSA 72:12-

decision,a. Id. at 290. Our at in part,least was based upon legislature’sthe
not expressly excluding non-polluting fuels or non-polluting processes

Here,from taxation however,under RSA 72:12-a. DES found that the
components of facilitythe do not simply generate less pollution from the
start; rather, reduce,componentsthese control or eliminate sources of air
or water pollution already Thus,which have been created. the bark-
burning boiler is unlike the facility components in the instant case.

case,In the instant DES determined that facility’sthe excavation
measures,and stormwater control theincluding detention ponds, silt

4,000fencing, dams,stone check swales,feet of lined riprap gabionand
culverts, berms, grading, grass seeding and eligiblefertilization were for
tax exemption under In application,RSA 72:12-a. its NCES described the
way in which each of these components works to control water runoff and
facilitate leachate collection so to prevent short,as water Inpollution.
these components subject runoff to certain measures or processes which
control both the water itself and the sediment it carries aas source of
leachate pollutants, thereby improving qualitythe of the runoff and thus
effectuating “treatment.” Appeal N.H.,See Public Serv. Co. 124 N.H.of of

(1983)79, 88 (stating that inquiry under RSA 72:12-a focuses theupon
device, installation).purpose facility,of the appliance or Although the
evidence,presented contrary DES, court,Town not the sits as the trier of

fact and evaluates the competent evidence. InNewington, 149 N.H. at 350.
addition, although the Town atakes narrow view of what could be
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is to be“pollution”the termhave held thatwepollution,considered
TownAppeal72:12-a. Seein the context of RSAbroadlyconstrued ofof

(1985).805, challengesTownFalls, Because the126 N.H. 809Hampton
it—and not thebeforefrom the evidenceDES drewthe conclusions

ourreluctant to substituteitself—we areof the evidencepropriety
Newington,agency. Seeof the administrativeexpertisefor thejudgment

record,the and wesupported byisfindingThe at issue149 N.H. at 350.
DES’of the evidence thatclearby preponderancenot apersuadedare

or unlawful.unjust, unreasonabledecision was
of sevento each therespectthe same withanalysis essentiallyOur is

a taxeligibleto be forthat DES determinedremaining components
orand its effects on air watercomponentsof theseexemption. Each

oppositionin and was met withapplicationdescribed NCES’pollution was
indicatedexample, applicationFor NCES’by engineer’s report.the Town

leachate frompreventedcontrolled flow andsystemthat the double liner
water, engineer’s reportthe Townentering and surface whileground

form ofaccomplish anydid notsystemindicated that the double liner
system,the double liner leachatetreatment. DES found that without

would not be collected and treated.
collection,addition,In indicated that the leachateapplicationNCES’

ground bysurface and waterconveyance, disposal system protectedand
from to surface andcontrolling preventing migratingflow and leachate

contrast, didsystemwater. In the Town submitted that thisground
leachate. DES found that this devicenothing conveymore than collect and

collect,necessary component system designedwas a of an overall to treat
and control a source of pollution.

sideslope buildings,thatSimilarly, NCES indicated riser
monitor leachate and waterpower preventinstrumentation and lines

anythat these did not effectuatepollution. argued componentsThe Town
components solelyof treatment. found that these were for thekind DES

andthey accomplished samplingof water control aspurpose pollution
monitoring part process.functions as of the treatment

Likewise, monitoringthe wellsgroundwaterNCES indicated that
facility groundwaterfrom around the so that surface anddetect “release”

contrast, that thecontamination can be In the Town assertedprevented.
found that thesemonitoring accomplish anywells do not treatment. DES

and, such,liner as effectuatedpart systemwells were of the double
treatment.

addition, augmentborrow area materialsIn asserted that the soilNCES
pollution. The Town assertedsystems preventthe liner to air and water

treatment. DES found that theseaccomplishthat these materials do not
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materials were incorporated into the system,swales and liner which was
determined to treat pollution.leachate

Finally, NCES stated in applicationits that the gas collection and
monitoring systems monitor evaporateand leachate gasses preventto air

pollution.and water The arguedTown that no leachate pollution is actually
decreased. DES found that these componentstwo conjunctively worked to
subject flare,gaslandfill to the candlestick thereby treating a source of
pollution.

respectWith to each of these findings, DES sits as the trier of fact
and resolves conflicts in the evidence. See Newington, 149 N.H. at 350. The

challengesTown the conclusions DES drew from the evidence before it—
itself;not the propriety therefore,of the evidence we are reluctant to

substitute our judgment for the ofexpertise the administrative agency. See
id. We also note that DES took its own site visit as part of its evaluation of
the NCES application. Accordingly, because findingsDES’ are supported

record,by the we are not persuaded by a clear preponderance of the
unreasonable,evidence that they were unjust or unlawful.

II,II. Part Article 5

The Town next argues 5,that DES’ January 2004 decision
impermissibly exempts parcelone of property facility taxation—the —from

II,in violation of Part Article 5 of the State Constitution. We disagree.
II,Part Article 5 endows the General Court with the power

make, ordain, establish,to and all manner of wholesome and
orders, laws, statutes, ordinances, directions,reasonable and

instructions ... so as the repugnantsame be not or contrary to
constitution,this theyas may judge for the benefit and welfare of
state,...this and to impose levy proportionaland and reasonable

assessments, rates, taxes,and upon of,all the inhabitants and
within, state;the said providedresidents ... that the general

court shall not authorize any givetown to loan or its money or
credit directly or forindirectly the benefit of any corporation

forhaving objectits a dividend of profits.

II,Part Article 5 thus that allrequires taxes be proportionate and
reasonable, rate,inequal valuation and in just.uniform and Opinion theof

(Mun.Justices ExemptionsTax Elec. Util. Personal 144Prop.), N.H.for
(1999).374, 378 That one ofparcel property receives differing tax

treatment by operation of 72:12-a exemptionsRSA does not alone indicate
that constitutional limits have transgressed.been Property owners

may applystatewide for 72:12-a exemptions subjectRSA and are to the
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the effects on taxationAccordingly,in the statute.set forthrequirements
propertyuniform as to all72:12-a, would beproperly applied,of RSA

the and within eachboth across Statestatutory requirementsthemeeting
Thus, mandate ofthe constitutionalmunicipality.district ortaxing
Id. at 380.and is satisfied.uniformity equality

Furthermore, result in a“[although exemptions necessarily
in taxingtheremaining propertytax burden on thedisproportionate

district, to select certainlegislature possessesthe broad discretion
Id. at 378exempting property.”for taxation while otherproperty

omitted). if areExemptions they supportedare constitutional(quotation
objectsome ofjust thereby reasonably promote properreasons andby

unconstitutionalExemptions simplyor interest. Id. are notpublic welfare
(statingId. at 380 thatthey granted for-profit entity.are to abecause

II, authorizealthough legislative power gifts byPart Article 5 limits the to
to for it does not extend to thecorporations organized profit,towns

legislature by provide exemption).of the its own act to a uniformauthority

In intent of 72:12-a (Supp.Berlin we observed that clear RSA“[t]he
1988) toindustry pollutionwas to create tax incentives for construct

(citation omitted). Further,Berlin,control facilities.” 131 N.H. at 289 the
legislature recognized protection against pollutionhas water and air as a

(2001)See,legislative e.g.,matter of and statewide interest. RSA 485-A:l
(water (2005) (air OpinionRSA 125-C:1 see alsopollution); pollution); of

(1961)Justices, 268, (noting beauty alongthe 103 N.H. 270-71 that scenic
state).benefit Thehighways relates to the and welfare of this Town does

arguenot that control tax incentives is not aencouraging pollution through
just reason the statute. Nor does the Town that thesupporting argue

reasonably object publicstatute fails to a of welfare orpromote proper
5,The 2004argument Januaryinterest. Town’s sole is that since DES’

fromexempts portions particular parcel propertydecision of this of
taxation, II,it violates Part Article 5. Since we have determined that DES

inapplied unjust,RSA 72:12-a a manner which was neither unreasonable
unlawful,nor reject arguments concerningwe the Town’s an asserted

II,violation of Part Article 5 of the State Constitution.

I,III. Part Article 10

I,arguesThe Town next that the Part Article 10DES decision violates
unequalof the State Constitution insofar as it creates benefits across the

I,community. provides:Part Article 10

benefit,instituted for the commonbeingGovernment
security,and of the whole and not for theprotection, community,
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man,interest orprivate any family,emolument of one or class of
men; therefore, governmentwhenever the ends of are perverted,
and public liberty manifestly endangered, and all other ofmeans

ineffectual, may,redress are the and ofpeople right ought to
old,reform the or establish a government.new The doctrine of

absurd,nonresistance against arbitrary power, oppression,and is
slavish, good happinessand destructive of the and of mankind.

provision commonlyThis of our constitution has regardedbeen as
forthsetting righta citizen’s to reform an ineffectual or manifestly corrupt

(Mun.of government. Opinionform the Justices Tax Exemptionsof for
Elec. 144Prop.),Util. Personal N.H. at 381. We have also thatrecognized
this isprovision principle equalityimbued with the of that pervades the

constitution,entire thereby providing support for the maxim that the law
cannot discriminate in favor of one citizen to the of another. Id.detriment
Thus, I, 10,Part Article otheramong protections, forms a basis for a

right equalcitizen’s to Id.protection.

I, 10,In analyzing the Town’s claims under Part Article our
precedent provides guideposts. Althoughsome we have previously

raising particulardetermined that tax revenue to aid a utilityelectric
I, 10, Justices, 484,would Opinionviolate Part Article see the 88 N.H.of

(1937),489 we have a directlydrawn distinction between taxraising
other,revenues on the one hand tax onexemptionsand the see Opinion of

(Mun.the Justices Tax Exemptions Elec. Util. Personal 144Prop.),for
II, 5, I,N.H. at 382. to PartSimilar Article Part Article 10 does not require

equalityabsolute of in tax exemptions,burden the case of thatprovided
the publicstatute at issue advances a and ispurpose properly within the

Thus,inlegislature’s actingdiscretion for the welfare of the state. Id.
where, here, issue,as a tax exemption publicis at a bybenefit conferred
the exemption may be sufficient to render it constitutional. Id.

case,Applying these to theprinciples instant we note that the Town
seriouslynot that 72:12-adispute generallydoes RSA confers a public

benefit advances a public purpose by attempting to minimize or reduceand
pollution through provisionthe of tax for industryincentives to construct

Berlin,pollution 289;control facilities. 131 N.H. at Appealsee Publicof
N.H.,Serv. Co. 124 N.H. at 86 (discussing public benefit of RSA 72:12-­of

a). addition,In the creation of tax classifications is within legislature’sthe
Justices, (1975).306, Nevertheless,discretion. the 115Opinion N.H. 308of

decision,appearsthe to that the inargue specificallyTown DES as applied
case, impermissiblyinstant somehow renders these public purposesthe or

However, above,benefits uneven. as we stated tax exemptions always
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innothingcreate certain imbalances and the record demonstrates that
in inany way exemptionsDES’ decision functioned unlike other tax its

Moreover, notlocallyeffects either or statewide. we have found DES’
unjust,application of RSA 72:12-a to the facts of this case to be

rejectAccordingly, argumentunreasonable or unlawful. we the Town’s
I, guarantees regardingthat the DES order contravenes Part Article 10’s

benefit,the common protection, security community.and of the whole

Rule,HampshireIV. New Administrative Env-Wm 102.129

DES, inargument declaring componentsThe Town’s fourth is that of
facility eligible exemption,the for an RSA 72:12-a impermissibly ignored

(eff.Rule, 29,1997;New Hampshire Administrative Env-Wm 102.129 Oct.
28, 2005),expired Oct. which the Town contends set forth a definition of

Town, 102.129,“treatment facility.” According to the Rule as it existed at
the application,time of DES’ consideration of NCES’ “specifically

”facility.’a landfill from the definition of ‘treatmentexclude[d]
Rule 102.129provided:

or treatment a which“Processing facility” facilitymeans collects
location,anywaste from the a limited ofperiodstores waste for

time, waste[,]subsequently processes or the subsequentlytreats
processedstores the or treated for a limited of timeperiodwaste

and transfers the or toultimately processedtreated waste
collection,another location. The term storageexcludes and

facilities, landfills and applicationtransfer land sites.

Rule “processing facility”While 102.129 defines or treatment to
“landfills,”exclude promulgated statutoryRule 102.129 was under the

147-A:3,ofauthority RSA 149-M:7and RSA neither of which is a taxation
Instead,statute. chapter pertainsRSA 149-M to solid managementwaste

chapterand RSA 147-A pertains management.to hazardous waste Rule
pertained management102.129 to the of inboth solid and hazardous waste

101.02(a) (b) (eff.RULES,Hampshire.New N.H. Admin Env-Wm & Oct.
29, 1997; 2005).28,readopted & amended Oct. The differing purposes of
RSA 72:12-a and chaptersRSA 149-M and 147-A undermine the Town’s
claim that the definition of in“processing facility”or treatment Rule

encompassed102.129 or to term inapplied facility”the “treatment RSA
contexts,72:12-a. These are two discrete and the nopointedTown has to

legal or other authority theywhich indicates that are orinterdependent
that what in “processingwas included the definition of or treatment
facility” is necessarily appropriatethe definition of “treatment facility,”
especially since the plain language of RSA 72:12-a does not preclude DES
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rejectwe the Town’sevaluating components. Accordingly,from individual
arguments concerning Rule 102.129.

DueV.Administrative Procedure Act and Procedural Process

arguesThe Town next that DES’ decision not to conduct its evaluation
APAadjudicative proceedingof as an contravened theapplicationNCES’

72:12-a, rules,of DES’ own administrative and the Dueportionsand RSA
Clause of our State Constitution. We address the Town’sProcess

statutory, regulatory, argumentsand constitutional seriatim.
adjudicativeAPA an as “the to beproceeding procedureThe defines

cases,in as set forth in throughfollowed contested RSA 541-A:31 RSA
(1997).541-A:1, APA,I the a case” is541-A:36.”RSA Under “contested

duties,in the or of aproceeding legal rights, privilegesdefined “a whichas
byto determined an after notice andparty required by agencyare law be

(1997).541-A:1,an In of itsopportunity hearing.” supportfor RSA IV
case,”a the contends that itposition that this matter was “contested Town

an to and therefore a whoseopposed granting exemption partyNCES was
adjudicated pursuantto be to the “contested case”rights requiredwere

procedures “party”of the APA. We conclude that the Town was not a to
proceedingsthe before DES.

APA “each or or“Party” person agencyis defined in the as named
and entitled as a to beparty, properly seeking rightadmitted as a or

(1997).541-A:1, XII inNothingadmitted as a RSA the recordparty.”
named or as a to theofficially partyindicates that the Town was admitted
fact, stated,In in its Novemberproceedings expresslybefore DES. DES

28, order, upon2005 that it never ruled the Town’s motion to intervene
to beproceedings applicationbecause it did not consider the on NCES’

adjudicative.
addition,In not entitled of to be admitted as arightthe Town was as

Instead, 72:12-a, II,was toparty. pursuantthe Town’s involvement RSA
(1997). (notice72:12-a,541-A:39 See RSA II toIV and VI and RSA

(notice72:12-a, municipality byRSA IV tomunicipality by applicant);
DES); 72:12-a, (opportunity municipalityfor to move forRSA VI

541-A:39, I torehearing (opportunity municipalityor RSA forappeal);
comments).data, that “the entitlement tosubmit views or We have held

to comments to theproceedings opportunitynotice of the and the submit
a “contested case”party” purposesmake one a for ofagency [does not]

(2006).539,153 N.H. 550Appeal Nottingham,under the APA. Townof of
opposedIf to a which a taxlegislature permit municipalitythe desired

hearingthe for a formal and to becomeexemption application opportunity
Iteasilya to an it could have done so.party adversarial-type proceeding,

did not.
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Accordingly, requiredwe conclude that DES was not to treat the
541-A:1,in“party” statutorilyTown as a as that term is defined RSA XII.

APA,the a of its“party” meaningSince Town was not within the the
its in the notarguments concerning proceedinginvolvement DES do

implicate the for a “contested case.”requirements

equally unpersuasive rightWe find the Town’s contention that its to
72:12-a,petition rehearing upon rightfor under RSA VI conferred it a to

First,formal adjudicative proceedings. permitsthe fact that RSA 72:12-a
the Town to a or inrequest rehearing appeal chapteraccordance with RSA

necessarily541 does not make it a to the“party” underlying exemptiontax
(1997)See, 541:3proceeding. e.g., (persons parties mayRSA thanother

Second, 72:12-a,rehearing). although uponmove for RSA VI confers the
Town the to a or itright request rehearing appeal, specifically indicates
that such rehearing appeala or is conducted to RSApursuant chapter
541—it does not indicate that such a rehearing triggers all of the

ofrequirements pointed any provisionsthe APA. The Town has not to of
DES,541chapter requiredRSA that would have ofupon receipt the

(or remand),Town’s for rehearing adjudicativemotion on to conduct an
(1997 2005).as inhearing described RSA 541-A:31-:36 & Supp. We observe

manythat courts have been reluctant to construe statutes that do not
expressly require adjudicativeformal proceedings containingas such a

PIERCE, Jr.,1requirement. K. DAVIS & R. ADMINISTRATIVE Law
(3d 1994).8.2,§ atTreatise 385 ed. We are likewise reluctant.

turn argumentWe now to the Town’s that HampshireNew
Rule, 204,Administrative Part Env-C required DES to conduct an

adjudicative hearing on the issues the inTown raised the remanded
proceedings. “The law of this State is well settled that an administrative
agency must follow its and regulations.”own rules Town Nottingham,of

omitted).153 N.H. (quotationat 554-55 DES has two sets of rules: one for
(N.H.adjudicative 204)hearings RULES,ADMIN Part Env-C oneand for

(N.H. 205).non-adjudicative Rules,healings Admin Part Env-C Which
set of rules in aapplies given proceeding is set forth in the text of the rules
themselves. Part “applies]Env-C 205 to of hearings bythe conduct held
the department to provide information and inpublic anyreceive comment

541-A:1,matter that is not a bycontested case as defined RSA IV.” N.H.
Rules,Admin Env-C 205.01. Absent a proper uponbasis which to

conclude that the proceedings case,”before DES constituted a “contested
we conclude that DES was not to Partrequired apply 204.

Having statutory contentions,addressed the Town’s and regulatory we
turn to argument.its constitutional arguesThe Town that it had a
procedural process I,due to anright adjudicative underhearing Part



15 of our The Town also that RSAarguesArticle State Constitution.
violates state constitutional dueprocedural process72:12-a’s framework

guarantees.
DES, NCES,Neither nor the Town has addressed whether a

claimmunicipality may process against agencyassert a due a state under
I, Dept,Part Article 15 of our Constitution. N.H.Compare AppealState of

(1996) (state703, agency140 N.H. 710 cannotEmployment Security,of
another actions on state constitutional duechallenge agency’sstate

protects only subjects),because Due Process Clause withprocess grounds
(Me. 2003)LLC, 1114,1117Energy,Town v. 822A.2dJay Androscogginof

in(discussing process by pollutiondue issue raised Town context of control
Falls,exemption proceedings). Hamptontax See also Town 126 N.H. atof

(declining Hampton’s Supply814 to reach Town of assertion that Water
municipality’s processand Pollution Control Commission violated due

in taxrights evaluating exemption application); CityRSA 72:12-a of
(Wis.101, 1978);v. Ayers, VillageMadison 271 N.W.2d 103 of

(Ill.496, 1996),Schaumburg Doyle, App. appealv. 661 N.E.2d 499-501 Ct.
(Ill.denied, 1996);Village ofSauget667 N.E.2d 1063 v. Pollution Control

(Ill.Bd., 724, 1991), denied,App.566 N.E.2d 726-27 Ct. 575 N.E.2dappeal
(Ill. (1998).1991); §2d923 16B Am. Jur. Constitutional Law 930 For

assume,purposes appeal, deciding,of this we will without that the Town
I,may process challengeraise its due under Part Article 15.

In determining particular procedures satisfy requirementswhether the
process, employ two-prong analysis. Initially,of due we a wetypically

implicated.ascertain whether a interest has beenlegally protected Bragg
(1997).Director, Vehicles, 677,v. N.H. Div. 141 N.H. thenMotor 678 Weof

determine whether the affordprocedures provided appropriate safeguards
a of the interest. Id. at 678-79.against wrongful deprivation protected

interest,legallyIn terms of a the Town contends that it has aprotected
“clear interest in that would shift theprecluding improper exemptions

taxpayers.” mayburden of taxation to other While the Town have an
“interest,” word, in ensuringin the sense of the thatgeneral improper

processare not a successful due claim must be basedexemptions granted,
Excavators, Inc. v.upon protected liberty property Midwaya or interest.

(1986).Chandler, Comm’r, 654, 659 The Town does not argue128 N.H.
a involved and we do not discern aliberty protectedthat interest is here

interest under the circumstances of this case. See 16C C.J.S.liberty
(2005)1510,§ (describing libertyConstitutional Law at 305-09 interests

Thus, agenerally). questionthe becomes whether the Town has advanced
that it not.legally protected property interest. We conclude has



329

That the mayTown inparticipate exemptiontax bydecisions
operation of statutes does not meannecessarily that it has a “property

I,interest” within meaningthe of Part Article 15.The hallmark of a legally
protected property interest is an individual entitlement ingrounded State
law. Midway, 128 N.H. at 659. The Town has not anyidentified such
entitlement. The Town has failed to explain why, given the legislature’s
broad inpowers taxation,the area of statute,a valid tax exemption
properly applied, would deprive it of toanything which it was entitled. See
Opinion Justices, (1977) (“The512,the 117 N.H. 515 legislature hasof
broad discretionary powers to classify subjects of taxation. Classifications

justmade for reasons do anynot violate provisions of our constitution.”
(citation omitted)); Sutton, (1975)King Ridge, 294,Inc. v. 115 N.H. 296
(“As a general rule taxes cannot be assessed and collected in this State
except by authority of legislature.”).the interest,Absent such a property
the participationTown’s statutoryis of a constitutional process—due—not
dimension.

VI.Ex Parte Communications

The Town arguesalso I,that the APA and Part Articles 15 and 35
required DES to handle differently certain alleged ex parte
communications representativesbetween of NCES and DES. These

documents,communications e-mails,consist of and handwritten notes.
Initially, the Town was not made aware of documents, e-mails,these and

they were disclosed to the Town two to three months after it filednotes—
its appealfirst with this court. The DES order found that DES disclosed
these materials to the Town theywhen were discovered. Shortly after the
Town communications,received these it moved to amend its appeal. We
remanded for further remand,proceedings. On gaveDES the Town and
NCES an opportunity to submit evidence and argument concerning the
communications.

DES then issued a post-remand order, in which it found that although
these allegedly parteex file,documents inwere its many of them were not

bysubmitted NCES or the Town. DES further found that many of these
documents pertained to pending legislation. DES also found that a number
of the facts contained in the allegedly ex parte materials were matters of
public record that already had been published in news media placedand in
the DES Againstfile. this factual backdrop, we turn to the Town’s
arguments.

To the extent the argues (1997)Town that RSA 541-A:36 prohibits
the types of here,communications at issue its arguments fail. By plainits
terms, RSA 541-A:36 applies toonly contested cases. Because the Town
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a contestedbefore DES werethat the proceedingshas not established
not been satisfied.case, 541-A:36hasof RSAprerequisitea

I, arequiredArticle 15that PartarguesTownthe extent theTo
orlibertyprotectedaoutcome, disagree. Absentagainwedifferent

Midway,fail. Seeinterest, argumentsprocessthe Town’s dueproperty
128N.H. at 659.

to thearguments pertainingmakes itsthe TownTo the extent
I, Article 35 of thein of Partthe contextcommunicationsalleged parteex

I, Article 35PartConstitution, equally unpersuasive.find themweState
judges asbycitizen to be triedeveryofrightis thethatprovides “[i]t
that thishave heldwill admit.” Wehumanitylot ofas theimpartial

members of administrativejudges andto trialappliesmandate both
719,Grimm, 141 N.H.capacity. Appealquasi-judicialin aactingboards of
andnotify,to(1997). if officials are boundin naturejudicial“An act is720

considering suchandweighingdecide afteronlyand canparties,hear the
Appealthem.”laychoose to beforethe partiesasargumentsevidence and

omitted). Here,(1997) while797, (quotationKeene, 141 800N.H.Cityof of
it to whateverpresentand to allowthe TownnotifytoobligatedDES was

todesired, statutorily authorizedit wasdata, itor commentsviews
bymadeof submissionsregardlessmake a determinationandinvestigate

Further, and consistentTown.and theapplicanttheanyone, including
has not herethat the Townwe noteanalysis,processwith our due

Planningv. HoldemessWinslowlegalor interest.any rightadvanced Cf
(1984) disputeinvolvingcase262, (discussingBoard, 266-67125 N.H.

interests). theAccordingly,competingwithpartiestwo or morebetween
theconclude thatwhich touponbasisany propernot advancedTown has

toas itsor unlawfulunjust, unreasonableDES wasdecision of
communications.alleged partethe exregardingdeterminations

reasons, is affirmed.decision of DESTherefore, theforegoingfor the

Affirmed.

Galway JJ.,Hicks, concurred.Dalianis, andBroderick, C.J., and


