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guardianshipother than exists. See USAthat no less restrictive alternative
(d).464-A:9, III(c), in the record iswe hold that the evidenceAccordingly,

court’s denial of E.L.’ssupport probatea matter of law to thesufficient as
to terminate guardianship.motion

Affirmed.

Galway Hicks, JJ.,Dalianis, Duggan, concurred.and
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(SusanA.Kelly Ayotte, McGinnis,attorney general P. assistant
attorney general, on the brief and orally), for the State.

DesMeules, Ostler, Norwich,Olmstead & of Vermont H.(George Ostler
brief,and A.Christopher Dali on the and Mr. Ostler orally), for the

defendant.

DUGGAN, J. This is an interlocutory appeal from an order of the
J.)Superior (Houran,Court denying two motions to dismiss the

against defendant,indictment the Janet MacElman. See SUP. Ct. R. 8. We
affirm and remand.

We take the facts as inpresented the interlocutory transfer statement.
Brown, 485, (2002). 21,Cross v. 148 N.H. 2004,485 On May the defendant

was indicted on one count of maintaining a common innuisance violation of
(2004),RSA318-B:16 provides:which

store,Any warehouse,shop, dwellinghouse, vehicle,building,
boat, aircraft, any placeor whatever bywhich is resorted to drug-
dependent persons for the ofpurpose using controlled ordrugs
which is used for the illegal orkeeping selling of the same shall
be deemed a common nuisance. No person knowinglyshall keep
or maintain such a common nuisance.

The defendant filed first,two motions to dismiss. In the based upon both
Constitutions,the State and Federal she thatargued RSA 318-B:16 is

vagueoverbroad and both second,on its face and as Inapplied. the based
upon Constitution,the State she thatargued the indictment failed to state
an offense under New Hampshire law. The trial court denied both motions.
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law,of constitutionalpresent questionsappealus onThe issues before
(2003).237,McLellan, 240 WeN.H.149de novo. State v.we reviewwhich

Constitution, v.Stateunder the Stateclaimsaddress the defendant’sfirst
only.guidancefor226, (1983), opinionscite federalBall, and124 N.H. 231

at 232-33.Id.

VaguenessI.

on its facevagueis boththat RSA 318-B:16arguesThe defendant
adoes not involvevagueness claima defendant’sapplied.and as Where
isstatutory schemechallengedon thea facial attackright,fundamental

41,46 (1982); Maynard v.Glidden, see also122N.H.v.unwarranted. State
(1988) challenges to statutes356, (“Vagueness361Cartwright, 486 U.S.

in of thelightexaminedinterests areFirst Amendmentthreateningnot
basis.”).as-appliedon anhand; judgedisat the statutefacts of the case

protectedseveral“interferes withthat the statutearguesThe defendant
oflaw, the freedomincludingand Federalrecognized by Statefreedoms

care.” We willhome, of healthassociation, privacythe andsanctity of
ahas articulateddefendantassume, deciding, that thewithout

challenge toher facialand reviewrightor First Amendmentfundamental
challenge.as-appliedherwill then considerthe statute. We

independentfor either of twovagueimpermissiblyA statute can be
a reasonable(1) ordinary intelligencepeople ofprovideit fails toreasons:

(2) oror it authorizesprohibits;itwhat conductto understandopportunity
v.enforcement. Statediscriminatoryarbitrary andencourageseven

(2004). fora statute as voidGatchell, 642, challengingA party643150N.H.
strongin of theproofof viewheavya burdenvagueness bears

643;at see also Stateconstitutionality. Id.favoring a statute’spresumption
(1977) (“It statutoryof663, principlea basic666 isSmagula,v. 117 N.H.

conflictbe construed to avoidenactment willlegislativeconstruction that a
addition,Inreasonably possible.”).rights whereverwith constitutional

statute,in nor is a lawpenalarequiredexactness is not“[m]athematical
greater precision.”have been drafted withmerely because it couldinvalid

omitted).(2003)420,423Porelle, (quotationv. 149N.H.State
vagueisperson”phrase “drug-dependentthat thearguesThe defendant

aordinary intelligenceofpersonto aprovidebecause it failsboth
and becauseproscribedto understand the conductopportunityreasonable
in turn.argumentaddress eacharbitraryfor enforcement. Weit allows

ordinaryofpersonaprovidesthat RSA 318-B:16We conclude
itunderstand the conducttoopportunitya reasonableintelligence

case lawand our scienterof the statuteplain languageTheprohibits.
conjunctioninreadplain language,statute’sthis conclusion. Thesupport
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(2004),318-B:1, gives person ordinarywith RSA X clear notice to a of
conduct,intelligence precise involvingof the drug-dependent persons, that

Porelle,would constitute the nuisance. See at (stating149 N.H. 423 that
necessary itself,need not be in thespecificity“[t]he contained statute but

rather, the in question maystatute be read in the context of related
statutes, (citation omitted)).prior decisions, generally accepted usage”or

318-B:1,X “drug-dependent”RSA as:persondefines a

any person who adeveloped psychichas state of or physical
dependence, both, uponor a drugcontrolled following

drug uponadministration of that a repeated periodic or
continuous drugbasis. No shall be classified asperson dependent

(a)is dependent: Upon drugwho a as anmorphine-type incident
to current physicalmedical treatment of a demonstrable disorder

(b)other than drug dependence, or Upon amphetamine-type,
ataractic, barbiturate-type, hallucinogenic or other stimulant and
depressant drugs as an incident to current medical treatment of a

disorder,physical both,demonstrable or orpsychological other
drug dependence.than

RSA318-B:1, X.
This definition of “drug-dependent person” does not involve any level of

(1)unacceptable guesswork. Among other things, it: delineates the type of
dependence that would an “drug-dependent”render individual (psychic or

(2)physical); discusses naturethe of the drug’s administration to the
(3)person continuous);dependent (repeated periodic or and enumerates

medication,particular classes of the use of which would not render a
318-B:1,person “drug-dependent.” Furthermore,X.RSA RSA 318-B:16’s

requirement personsthat drug-dependent must resort to the particular
doubt,location the purpose o/using drugscontrolled does not leave anyfor

personfor a of ordinary intelligence, as to whether the lawful and
prescribed medication in orconsumption of one’s home other location is

theprohibited by Clearly,statute. it is not.

Moreover, elements,for its theeach of material statute requires a
Morabito, 302, (2006).scienter of State v.“knowingly.” See 153 N.H. 305

We have that apreviously requirementheld scienter in a statute
ameliorates the concern the statute provide adequatethat does not notice

Porelle,regardingto citizens the conduct that is proscribed. 149 N.H. at
Colorado, (2000).423; 703,see also Hill v. 530 AppliedU.S. 732 to each

offense,material element of the the scienter“knowingly” requirement
diminishes the risk of an forbeing prosecutedindividual conduct that she

Accordingly,could not understand. plainbecause the statute uses and
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reading this statutewords, since our ofandeasily understandable
clear, unconstitutionallynotwe it issufficientlyis holdindicates that it

itson face.vague

challenge and determinethe as-appliedWe now turn to defendant’s
toopportunitya knowher with reasonableprovidedthewhether statute

Porelle, 149Seebyconduct the statute.particular proscribedthat her was
knowinglyfrom318-B-.16 the defendantprohibitedN.H. at 424. RSA
physicallyormaintaining place persons psychicallyor a to whichkeeping

using thosepurposethedrugs resorteddependent upon controlled offor
Here, the withchargedindictment defendantthedrugs.controlled

to usedrug-dependent personsto resortedmaintaining a whichpremises
heroin-dependentto whichmaintaining premisesor aKeepingheroin.

the realmclearlythat is withinusing drugresort the ofpurposeusers for
Moreover, the record containsby the statute.proscribedof conduct

the from acutemales died at the firstpremises,evidence that two had
and the secondopiatesof alcohol andbyintoxication the combined effects

light requirementin of the statute’sEspeciallyfrom a heroin overdose.
theplace “knowingly,”such akeepthat the defendant or maintain

misunderstanding thepenalized forlikelihood that the defendant would be
holdAccordingly,of is remote. we thatwords or the statuteapplication

of wereadequate warningthe what actionsgaveRSA 318-B:16 defendant
318-B:16 is void forreject argumenther that RSAproscribed and we

vagueness as to her.applied

statute,to that the asWe now turn the defendant’s contention
written, encouragesis it authorizes orimpermissibly vague because

Gatchell, 150 at The defendantdiscriminatory enforcement. See N.H. 643.
may differing opinionsthat officers RSA 318~B:16 have asposits enforcing

is a the definition of that term is“drug-dependent person”to who because
above, find “drug-­not clear. For the reasons do not the termstated we

person” engender arbitraryto be unclear such that it ordependent would
However, assuming arguendoeven that therediscriminatory enforcement.

in it doesclarity “drug-dependent person,”were some lack of the term not
specter discriminatoryraise the of or enforcement. We havearbitrary

“[although legislaturethe must establishpreviously determined that
enforcement,guidelines govern requiresminimal to law enforcement the

Porelle,of N.H. at 424degree judgment.”exercise some of 149police
omitted). lightIn three limitations on the(quotation and citation of the

above, we that RSAdefinition of noted concludedrug-dependent person
degreeand that the ofprovides guidelines318-B:16 such minimal

318-B-.16, exists, acceptable,to itjudgment by RSA the extent isrequired
appliedon its and as in the defendant’s circumstances.both face



310

rejectedHaving vagueness challengesevaluated and the defendant’s
Constitution,under that Federalthe State we conclude the Constitution

offers no the Stategreater protectionthe defendant than does
423; Hill,under Id. at 530 at 732.Constitution these circumstances. U.S.

we reach same under the FederalAccordingly, the result Constitution as
we do under the State Constitution.

II. Overbreadth

“A for if it attemptsstatute is void overbreadth to control conduct
Pike,by of protectedmeans which invade areas freedom.” State v. 128

(1986) omitted).447, (quotationN.H. 450-51 and citations “[T]he
doctrine thepermitsoverbreadth facial invalidation of laws that inhibit the

exercise of First Amendment if the ofrights impermissible applications
the judged plainlylaw are in relation thesubstantial when to statute’s

(1999)41,legitimate Morales,v. 527 52sweep.” Chicago U.S. (quotation
omitted). The criterion of a courtprecludes“substantial overbreadth”
from oninvalidating simplya statute its face because of the possibility,
however that it inslight, might appliedbe some unconstitutional manner.

(2004).Brobst, 420, Further,State v. 151 422N.H. the substantial
challengesoverbreadth doctrine to of thatapplies constitutional statutes

conduct, as well as to thoseprohibit challenges prohibiting “purestatutes
speech” speech.”and “conduct The ofplus purposeId. the overbreadth

who,protect personsdoctrine is to conductalthough speechthose their or
constitutionally protected, mayis refrain exercising rightswell from their

byfor fear of criminal sanctions a of tosusceptible applicationstatute
Theprotected expression. applicationId. of the overbreadth doctrine is

strong employedto as aonlymedicine be last resort. Id. Mindful that
“[(legislative toenactments are construed avoid conflict with constitutional
rights, through judicial construction,”and beprovisions may cured State v.
Smith, (1985) (citation433, omitted),127 N.H. to439 we turn the

arguments.defendant’s
First, arguesthe defendant that RSA interferes with318-B:16

ofrightsassociational and that is a protected“[f]reedom [association
bothliberty under the State and Federal Constitutions.” “Overbreadth

attacks ... been the ofthought rightshave allowed where Court
which,association in by mightwere ensnared statutes their broad sweep,

Oklahoma,burdeningresult in innocent associations.” Broadrick v. 413
(1973) (citations omitted).601, However,U.S. 612 must fulfillappellantan

first,preconditionstwo before a constitutionaltriggering analysis:state
court;must inappellantthe raise the state constitutional issue the trial

second, the brief must a ofappellant’s specifically provisioninvoke the
793,v. Consulting Eng’rs,State Constitution. DeBenedetto CLD 153 N.H.
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to the(2006). the First AmendmentHere, onlythe citesdefendant806
cite anydoes notposition.her Shesupportin ofStates ConstitutionUnited

therefore,not,willWeHampshire Constitution.of the Newprovisions
associationalof the defendant’sanalysisundertake a state constitutional

freedom argument.
aConstitution, prohibitdoes notRSA 318-B:16In of the Federalterms

in theactivitiesassociationalprotectedamount ofsubstantial
Acuna, 596,P.2d929See, ex. rel. Gallo v.e.g., Peopleconstitutional sense.

(Cal. 1997) casesSupreme Court(summarizing United States608-09
fact,In 318-B:16rights). RSAinvolving associationalFirst Amendment

from, associating withfor,anyone prevent anyoneornot punishdoes
SupremeStatesrightsof the Unitedin contravention theanyone else

to the FederalFirst Amendmentarticulated under theCourt has
Rather, particularproscribes318-B:16See id. RSAConstitution.

asthe enumerated locations amaintainingor one ofkeepingconduct—
318-B:1, X,byas defined RSApersons,toplace drug-dependentwhich

drugs.purpose usingfor the of controlledresort

assertions, notthe she has demonstrateddefendant’s broadDespite
318-B:16, it,the in this how as we have construedon record case RSA

conductof First Amendmentprohibits protecteda substantial amount
is, topointedThat she has nolegitimate application.outside of its

outfrom a citizen would refrain ofprotectedsubstantial conduct which
applicationconcern over of RSA 318-B:16.

That concernsurprising,is not since the overbreadth doctrine’s
the“chilling” protected speechwith attenuates as otherwise

unprotected that it the State to sanction movesbehavior forbids
ever,from if anspeech Rarely,toward conduct. willpure

ischallenge against regulationoverbreadth succeed a law or that
necessarilynot to or to conductspecifically speechaddressed

(suchspeech picketing demonstrating).associated with as and

(2003) omitted).Hicks, 113,539Virginia (quotationv. U.S. 124 RSA 318-
speech necessarilyB:16 is not addressed to or to conductspecifically

rejectspeech. we the defendant’s facialAccordingly,associated with
of 318-B:16challenge applicationsto RSA 318-B:16 and conclude that RSA

conduct, exist,protected applicationsthe extent suchinfringe uponthat to
may case-by-casebe remedied on a basis. See id.

interests, arguestheBeyond First Amendment associational defendant
(1)is to asubject challengethat RSA 318-B:16 facial overbreadth because:

I,to the in case Part Article 19applicationits circumstances this violated
the and Fourth Amendment to the Federalof State Constitution the
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Constitution; (2) it uponand healthinfringes privacycare interests.
However, below,as thediscussed defendant not satisfactorilyhas
explained applicationhow the oroperation of RSA 318-B:16 affectwould a
protected beyond interests,constitutional liberty, First Amendment so as
to potentially Morales,asupport facial overbreadth Seechallenge. 527
U.S. at 53-55.

State,The policein the valid of power, generally mayexercise its
(2002).abate or 2dprevent §nuisances. See 58 Am.Jur. Nuisances 48 We

recognize that the sanctity jealouslyof the home is guarded by longa line
Johnston, (2004).of 448, However,cases. State v. N.H.150 455 operation

of and,RSA 318-B:16 does not arequire physical intrusion into the home
therefore, automatically implicate I,does not the type of Part Article 19
search inand seizure issue involved Johnston or typethe of Fourth

in by defendant,Amendment issue involved the case cited the Silverman
States, (1961)505,v. 512United 365 U.S. (involving “spike”insertion of

intomicrophone building system inheating order to listen to conversations
insidegoing building).on the It also notingbears that the defendant has

not aalleged case,search or seizure of her in thehome instant and neither
I,the Fourth Amendment nor Part Article 19 authorizes knowingly

keeping maintaining placeand a to which heroin-dependent individuals
heroin,resort to use among drugs.other

respect interests,to care privacy”With “health orlaws the
defendant contends RSA “essentially318-B:16 requires homeowners to

allinquiry anyconduct an of who type drugindividuals use of to determine
theywhether drug dependent,are whether not they prescriptionor have a

and to inquire traditionallyotherwise into private disagree.matters.” We
anyRSA not impose duty Rather,318-B:16 does such to inquire. through

its heightened requirement,scienter RSA 318-B:16 imposes liability for
knowingly keeping maintaining placeor a used in designatedthe manner.
Therefore, rejectwe arguments.the defendant’s

III. Sufficiency the Indictmentof

we turn theFinally, argumentto defendant’s that the againstindictment
her was insufficient under the State Constitution. The indictment charged

9, 2001, 7, 2002,that June Septemberbetween and the diddefendant
“knowingly keep anyor maintain isdwellinghouse bywhich resorted to
drug dependent persons usingfor the of inpurpose drugscontrolled that

home,Janet orkeptMacElman maintained her which to bywas resorted
drug dependent personsseveral for the ofpurpose drugs,using controlled

including heroin.”
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(1) itdefective because:that the indictment isThe defendant contends
act, ownershipother thanspecificcommitted a overtallegefails to that she

(2) drug-dependent personshome; specifyit not thethe and doesof
together.both argumentsinvolved. We address

itsufficiency indictment is whetherThe determine the of antest to
heradequately preparetoenoughwith informationthe defendantprovides

(2001).French, 97,103-04 Once a crime has been146defense. State v. N.H.
requirement thatspecificity, there is no additionalidentified with factual

offense bemaythe have committed thebythe acts which defendant
(1993).286, questionThe notBurley, isidentified. v. 137 N.H. 289State

and comprehensive,have more certainthe indictment could beenwhether
toenoughthe of and factswhether it contains elements the offensebut

French, 146chargesthe her. N.H.specific againstthe defendant ofwarn
at 104.

Here, theof indictment the oflanguage languagethe the tracked
if itheld that indictment is uses the wordsstatute. We have “an sufficient

sufficiencytest ofproperof the of the statute. The itsapplicablesection
enoughit thealways givesremains the same: whether defendant

information can for v. 127N.H.prepare Dennehy,so that trial.” State[s]he
(1985) omitted).425,431 (quotation

The in case theprovidedindictment the instant defendant with
First,pieces it on notice that herputseveral of information. the defendant

maintainingor akeeping particular premises drug-dependentto which
persons alleged byresorted —her home—led to the nuisance the State.

9,Second, 2001, 7,it Septembera time to 2002—specified period—June
Third,during alleged existed. it identified a particularwhich the nuisance

controlled useddrug by drug-dependent personswas—heroin—that
mirror ofresorting premises.to the These facts the elements the nuisance

318-B:16; (2004).offense. 318-B:22 also that theSee RSA RSA We note
318-B:1,“drug-dependentstatute a definition of See RSAperson.”contains

particular personsX. names of into theInserting drug-dependent
required by necessaryindictment neither the nor to theis statute

indictment,for ondefendant’s trial. “Based this we do not seepreparation
the claim tohow defendant can that would be unable invoke double[s]he

orjeopardy protection educate counsel on whatever knows[her] [s]he
offense,the trialinvestigation, discoveryabout so that and other

(1989)715,begin.” Pelky,can v. 131 719preparation (quotationState N.H.
omitted). Thus, circumstances,under that thethese we conclude
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againstindictment the defendant was not insufficient under the State
Constitution.

and remanded.Affirmed
GalwayBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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