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McNamee, (JamesPLLC,James M. of Nashua M. McNamee on the
orally),brief and for defendant R. Brooks.Scott

DUGGAN, defendant, Brooks,J. The R. Scott appeals a decision of the
(Sullivan, J.),Superior Court awarding the plaintiff, LaMontagne

Builders, (LBI),Inc. attorney’s fees and costs. Defendants Bank of New
Hampshire, Bowman Development HABS/CDM,Green Corporation, and
Inc. did participatenot in appeal.this affirm in part,We reverse in part
and remand.

This case protractedinvolves litigation paymentover for services under
a agreementconstruction between LBI and defendants Bowman Brook

GroupPurchase and R. Scott Brooks. This is the second time this matter
has come Abefore us. detailed account of the underlying facts of this case
can decision,be found in our previous see LaMontagne v.Builders

(2003).Bowman Brook Purchase Group, 150 N.H. 270 For purposethe of
however,this appeal, we recite the pertinent factual and procedural

background below.
LBI is corporationa inengaged road building, site development, house

construction and other construction inactivities the Bedford area. Id. at
(the271. Bowman Brook Purchase Group partnership) is a New

Hampshire limited partnership HABS/CDM, Inc.,with a HampshireNew
corporation, as generalits partner. Id. R. Scott Brooks was an officer of
HABS/CDM, duringInc. the of disputetime the over payment under the
construction agreement. Id. Brooks also served as an officer of Bowman

(BGDC),Green Development Corporation a HampshireNew corporation
incorporated in 1996.Id.

14, 1996,On October LBI entered into agreementan with the
partnership to construct roads and make improvementsinfrastructure on
real estate byowned the partnership and known as the Bowman Green

(the subdivision).Subdivision By 1996,Id. the end of November LBI had
completed most of the construction work called for in the agreement. Id.

time,Also at the consent,about same with LBI’s arrangedBrooks to
transfer ofownership the toproperty BGDC. Id. The purpose of the

was,transfer in part, to enable Brooks to obtain fromfinancing a bank. Id.
Brooks previouslywas unable to fundingobtain because the partnership

subjectwas to an outstanding Federal Deposit Insurance Corporation
(FDIC) federal court judgment and related lien in the amount of two
million dollars. Id. at 271-72.

In 1996,November Brooks applied for a bank loan developto the
subdivision. Id. at 272. In his application, Brooks submitted financial
statements and a description of project,the which stated that the
infrastructure had already been built. Id. The financial statements
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liability ofmillion dollars and a totaloneassets worthrepresented
Family Holdings,to Great Oaks$687,000 payablein of a notethe form

father. There(Great Oaks), Brooks and hisentity byan controlledL.P.
moneythe owed tomaterials ofany applicationin of theno mentionwas

on the Id.project.LBI for its work
$315,459 for the it had1996, LBI Brooks workIn billedDecember

regardingLBI BrooksanddisputeId. A arose betweencompleted.
Id.LBI halted work on the site.bill, a consequence,of the and aspayment

Brooks, hethatrespondedfrom whopaymentLBI continued to demand
payhim to LBI.that would enablefinancing projectfor theseekingwas
in whicha written documentLBI and Brooks executedSubsequently,Id.

loan. Id. TheLBI of the bankproceedsto out of theagreed payBrooks
id.agreement.of this Seebank was never made aware

the1997, closing,on the loan. AtpartiesIn of the closedspringthe
for,paidall wereimprovementsto the bank thatagain representedBrooks

closing,at After thethe debt to LBI. Id. 273.neglected to disclosebut
paytoproceedsto use the loanprior agreementfailed to honor hisBrooks

individually, or toInstead, loan went to BrooksproceedsLBI. Id. all of the
Id.directly througheither or Great Oaks.family,members of his

31, 1997, under theattempted paymentLBI to secureJulyOn
infor a mechanic’s lienpetitionand filed aagreementconstruction

97-C-746).(docket agreement,to the thecourt no. Id. Pursuantsuperior
and, 10, 2001,on the arbitrator issuedMaymatter was sent to arbitration

$465,292.85. The arbitrationin LBI in the amount of Id.an award favor of
court, LBI motion for anthe and filed aby superioraward was affirmed

24,2001,In order dated October theattorney’saward of costs and fees. an
attorney’sin fees basedpositioncourt ruled that it not a to awardwas

LBI the matter was never tried.” Theupon bythe claims raised “because
any attorneys’“to forprejudice requestcourt denied LBI’s motion without

wrongfulor actsany by allegedfees in connection with other claims [LBI]
provenin If court that hasthe defendants this case .... the findsby [LBI]

faith, requestin the court will consider athat the defendants ... acted bad
attorneys’for fees.”

pending,In the arbitration still the bank commencedlate 1999while was
by filing equityon the LBI countered anotherforeclosure subdivision.

(docketenjoinin the foreclosure no. 00-superior seekingcourt topetition
E-011). propertyLBI that the of the subdivisionargued conveyanceId.

fraudulent, and that thepartnership requestedfrom the to BGDC was
or compelcourt either a constructive trust on the subdivisionimpose

LBI asked theproceedsof the foreclosure into the court. alsopayment
attorney’scourt to award fees. Id.
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The court denied LBI’ssuperior requests to set aside the asconveyance
enjoin However,fraudulent and the bank’s foreclosure. Id. the court held

(1)LBI judgment $465,292.85that was entitled to: a in the amount of
(2)against personally;Brooks and an award against personally,Brooks

costs,the partnership, and BGDC for “all of the expenses, attorney’sand
in pursuit paymentfees it has incurred of for its respectservices.” Id. With

fees,to the attorney’sissue of the court found that the reasons asserted at
trial by payingBrooks for not LBI were in“disingenuous and raised bad
faith.” Id. at 276.

appealed superiorThe defendants the ruling, arguingcourt’s that the
(1)court: committed an unsustainable exercise of discretion when it

(2)damages against personally;awarded Brooks improperly pierced the
(3)liable;corporate personallyveil to hold Brooks improperlyand

awarded attorney’s againstfees Brooks and the partnership. Id. We held
that argumentthe defendants’ first was not preserved for appellate
review, and otherwise affirmed the superior court’s decision. See id. at 274-

LBI request76. made no for costs or attorney’s pursuantfees to Supreme
Court Rule 23.

Following appeal,the the courtsuperior conducted a onhearing
6,2004,December to determine the amount of attorney’s fees and costs to

be awarded. The inhearing was conducted Cheshire County Superior
Court because Justice previouslySullivan—who had presided over this

in Hillsboroughcase County county.transferred to that Brooks filed—was
a changemotion for of venue and aalso motion for Justice toSullivan

himself,recuse the basis for the latter motion thatbeing the court’s order
awarding himjudgment against personally was itimproper because was

sponte.issued sua The court denied both motions.
At hearing,the LBI that itargued was entitled to attorney’s fees and

$518,073.73totaling (97-C-746),costs for the petition for a mechanic’s lien
(00-E-011)petition enjointhe to the foreclosure and other related actions.

objections,The defendants raised including objectionseveral an to the
reasonableness and appropriateness of the fees. In its order dated

11, 2005,February the court found althoughthat the amount of fees
claimed “significant,”was it was reasonable extremelydue to the

unreasonable, deceitful,complicated litigationnature of the and “the
uncooperativedishonest and conduct of the defendant R. Scott Brooks.”

Next, attorney’sthe court addressed whether expensesfees and were
recoverable in each individual case before the court. Thesuperior court
concluded that inattorney’s expensesfees and totaling97-C-746
$162,301.83were and necessary. Similarly,reasonable the court found that

$235,123.56inattorney’s fees 00-E-011 in the amount of were reasonable
necessary.and The latter amount included inexpensesfees and incurred
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infees otherattorney’sforrequestsLBI’sappeal.the firstwithconnection
were denied.related cases

in the various cases.for costsrequestLBI’sthe court evaluatedFinally,
granted.in amount of wasin the $360.32for costs 97-C-476requestLBI’s

00-E-011, awardedin the courtfor costsrequestLBI’srespect toWith
in connection withfor costshowever, requestLBI’s$376.72; it denied

all,In the courtproceedings.attachmentpost-judgmentsubsequent
$12,501.59and$397,883.88 attorney’s expenses,in fees andLBIawarded

in costs.
thatthings,otherarguing, amongmotion to reconsiderBrooks filed a

duringin faithhe had acted badfindingno thatthere had beenbecause
00-E-011,in it wasof the issuesfollowing the trialof theany proceedings

during anyand costs incurredattorney’s feesfor the court to awarderror
reconsider, themotion toIn order on theproceedings. itspost-trialof the

filing any post-in the ofno bad faithacknowledged that there wascourt
wasof fees and coststhat its awardexplainedmotions. The courttrial

litigation,the entireof ... which necessitated“the acts Brooksuponbased
court, judgmentthe collectionpostto theincluding appeal supremethe

of fees to be awarded.”attorney’son the amounthearingefforts and the
attorney’sLBI was entitled torulingreaffirmed its thatpriorThe court

Brooks’ motion to reconsider.hearings,for all of these and deniedfees
order, LBI supplemental11 filed aFollowing Februarythe court’s

in 00-E-011$13,942.11 in fees and costs incurredattorney’smotion for
LBI fees andargued2005. that theNovember 2004 and Marchbetween

tohearingattendance at the relativepreparationcosts included for and
6, forThe court LBI’s motiongrantedfees held on December 2004.

fees.supplemental
(1)court: committed anargues superiorBrooks that theappeal,On

attorney’sit fees andexercise of discretion when awardedunsustainable
and where there waspresidein matters over which it did not matterscosts

(2)conduct; exercise ofno of faith committed an unsustainablefinding bad
pursuingLBI inbyit awarded costs and fees incurreddiscretion when

(3) improperlynot prevail;severable claims on which it didanalytically
LBI’s own inefficient andattorney’s byfees and costs occasionedawarded

(4)behavior; requestsdenied his for recusaland erred when itoppressive
argues precludedIn LBI that Brooks ischange response,for of venue.and

of the court’schallenging scopefrom theby judicataof resprinciples
of feesaward, Justice Sullivan’s broad awardpreviouslysince he contested

appealfirst and lost.during the
fromFirst, that Brooks is barredargumentaddress LBI’swe

judicata grounds.and costs on resattorney’sthe award of feeschallenging
toargument priorthisin that LBI did not raiseThe record this case shows
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6,or during the December hearing2004 theconcerning award of
attorney’s fees and costs. “This court consistentlyhas held that we will not
consider issues raised on appeal that were not inpresented the lower

Builders, omitted).court.” LaMontagne 150 N.H. at (quotation274
LBIBecause raises this issue for the first time on itappeal, has not been

review,preserved for our and we decline to address it. N.H. Dep’tSee of
Butland, 676,679 (2002).Corrections v. 147N.H.

Next we turn to Brooks’ arguments. Brooks first contends that it was an
error of superiorlaw for the court to award fees and costs in matters over
which it did not inpreside and matters where there findingwas no of bad

(1)faith conduct on his part. Specifically, arguesBrooks that: the superior
court by awardingerred attorney’s fees and costs for the appealfirst

(2)because there request 23;was no under Supreme Court Rule the court
by 97-C-746; (3)erred awarding fees and costs in and since the court

thatacknowledged there was no bad faith conduct on Brooks’ part during
post-trialthe proceedings, the basis for awarding fees and costs extends

only to judgmentthe date of in 00-E-011. We argumentaddress each
below.

Supreme Court Rule 23 provides as follows:

The clerk of the supreme court shall audit and allow bills of
court,accruingcosts in this certifyand the costs to the trial court

case____with the order made in the
Costs will be deemed ifwaived a forrequest taxation of costs

with itemization is not daysfiled within 30 after the date on the
inorder the case.

In justice cases,the interest of in extraordinary but not as a
matter of right, the supreme court in its sole maydiscretion

attorney’saward fees appealrelated to an to a prevailing party if
appealthe is deemed by the court to have been infrivolous or bad

faith.

Sup. added).Ct. R. (emphasis23

With respect to the issue of pertainingcosts to an appeal, plainthe
oflanguage Rule 23 is clear: the prevailing party on appeal must file an

itemized request for taxation of costs with the clerk of the supreme court
within thirty days after the date on inthe order the case. IfId. the
prevailing party fashion,fails to file an itemized inrequest timelya costs

case,will be deemed waived. Id. In this LBI did not timelyfile a request
for costs with this court. Consequently, it was improper for the superior
court to award costs out ofarising appeal.the first
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fees, Rule 23Supreme Courtattorney’stoSimilarly, respectwith
maydiscretion awardcourt in its solesupremethat “theplainly states

added). The rule thus(emphasisId.appeal.”related to anattorney’s fees
anattorney’sto fees forauthority awardthis court the exclusivegives

inor bad faith.”... to have been frivolous“if the is deemedappeal, appeal
fees underrequesting attorney’scourtLBI no motion to thisId. made

requestto23, opportunitydefaulted itsprocedurallyRule and therefore
fees.

USA, Conway,v.in Funtown Inc. TownLBI that our decisionargues of
(1987), for trial courts topermissiblethat it is129 N.H. 352 establishes

case,In we reversed apartiallyfor thatattorney’s appeals.award fees
appealfor an earlier because theattorney’scourt’s award of feestrial

LBIon one of the claims. See id. at 355-56.plaintiff was unsuccessful
of for thethe trial court’s award feesargues althoughthat we reversed

claim, superiordid not rule that the court lackedappellateunsuccessful we
byare not thisauthority appeal. persuadedto award fees for the We

tosuperior authorityFuntown did not address the court’sargument.
appeal, scopefees for an nor did it discuss the ofattorney’saward

above, given plain languageRule 23. As noted the of RuleSupreme Court
23, attorney’sit error for the court to award fees and costssuperiorwas

case, portionin reverse this of its award.appealfor the first this and we

an exercise ofarguesBrooks next that it was unsustainable
97-C-746,insuperior attorney’sdiscretion for the court to award fees

previously attorney’sbecause Justice Sullivan denied LBI’s motion for
in of attorney’sfees that matter. We review the trial court’s award fees

standard,of givingunder an unsustainable exercise discretion deference to
Voorhees, 679,the trial court’s decision. Der Stok v. Van 151N.H. 683Van

(2005). “To be reversible on the discretion must have beenappeal,
or toclearly clearlyexercised for reasons untenable an extent

Ifobjecting party.unreasonable to the of the there is someprejudice
determination,insupport upholdthe record for the trial court’s we will it.”

omitted).Builders,LaMontagne (quotation150N.H. at 275

attorney’sAn of must grounded upon statutoryaward fees be
authorization, rule, agreement parties,a court an between the or an

rule that is forexception party responsible payingestablished to the each
his or her own counsel fees. Id. at 276. An to this rule includesexception
situations orlitigation unnecessarily prolonged throughwhere is instituted

vexatious,party’s oppressive, arbitrary, capricious,a or bad faith conduct.
Id. Another “where a must anexception party litigate againstexists
opponent position patently (quotationwhose is unreasonable.” Id.
omitted).
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above,As the attorney’sdetailed court denied LBI’s motion for fees
date,in prejudice, explaining97-C-746without that if at some future “the

court finds that has that the defendants inprovenI] ... acted bad[LB
faith, the court will consider a forrequest attorneys’ fees.” After the trial

01-E-011,in the attorney’scourt awarded fees based on Brooks’ bad faith
Indeed, 11,Februaryconduct. in its 2005 order on requestLBI’s for

attorney’s followingfees the the court reiterated itsappeal, conclusion that
Brooks’ bad faith the entirepermeated litigation, including the arbitration

stated,It inproceeding. pertinent part:

was aware of the faith allegationsThe bad or fraudcourt
97-C-746____against Brooks it itswhen issued order on

The truth faithfalsity allegationsor of the bad or fraud
inyethad not been tried. The court its [in 97-C-746]order

specifically expresslyand reserved the issue of attorney’s
expensesfees and to be determined after the issue of the

alleged fraud... of Brooks and his controlled entities was
tried.

Given that the order in leftexplicitly opencourt’s 97-C-746 the issue of
costs,^warding attorney’s fees and that the court later based itsand

uponaward of fees and costs Brooks’ bad faith conduct throughout the
litigation, rejectwe Brooks’ argument.

reasons,For similar we that superiorconclude the court’s award of
post-trialcosts and fees for the proceedings including post-­both the—

judgment proceedings hearingattachment and the on the amount of
attorney’s fees to be awarded —was lawful. While Brooks out thatpoints
the court stated that there was no bad faith in the of of thefiling any post-­

motions,trial the court also made a thatfinding “Brooks’ conduct
the thelitigation including post judgmententire attachmentnecessitated

Further,proceedings paid judgment.”since Brooks has not the the court
that everything delayobserved “Mr. Brooks did he could to and obstruct

from a in this inreceiving judgment Consequently, spite[LBI] case.” of
seemingly findings regardingthe court’s inconsistent Brooks’ conduct

during post-trial proceedings, ultimatelythe the court concluded that
persisted throughout litigation.Brooks’ bad faith conduct the entire The

conclusion, and,in thissupports accordingly,record this case concludewe
it superiorthat was within the court’s discretion to award fees and costs

for the post-trial proceedings.

Brooks also that it was forimpropercontends Justice Sullivan to
fees costs for matters over which he did not preside.award and Brooks

itsuggest judge'seems to that unlawful for a to award fees and costs foris
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however, authorityhe cites nojudge presided;anothermatters over which
wasrecord that Justice SullivanIt is from theposition. apparentfor this

LBI, havingfamiliar Brooks andlitigationwith the betweenintimately
ofin and a multitudeover the trial of the issues 00-E-011presided

The fact that hein both that case and 97-C-746.hearings connection with
litigationthe course of theevery hearing throughoutdid not overpreside

him forattorney’s fees and costspreclude awardingdoes not from
justice.another courtby superiorthat were conductedproceedings

Next, court committed anargues superiorBrooks that the
costs and feesexercise of discretion when it awardedunsustainable

ituponLBI in severable claims whichby pursuing analyticallyincurred
In Brooks asserts that the court should haveprevail. particular,did not

in 00-E-011 that related to LBI’s fraudulent transferdiscounted the fees
feesobjects, superior properlyclaim. LBI that the court awardedarguing

for the trial in 00-E-011 because the evidence related to the fraudulent
prove personaltransfer was the same evidence needed to Brooks’theory

theory uponunder the of the veil—aliability theory piercing corporate
which it succeeded.

others,Where a some claims and not and theparty prevails upon
severable, anyand feeanalyticallysuccessful unsuccessful claims are

spentaward should be reduced to exclude time on unsuccessful claims.
Stok,Der 151 N.H. at 685. LBI’s fraudulent transfer claim andVan

in order torequest pierce corporate impose personalthat the court the veil
Rather,liability analytically theyon Brooks are not severable claims. are

out,alternative theories of As LBI the evidencerecovery. pointed
to relevant tonecessary prove liability theory provingunder one was also

liability superiorunder the with LBI that thetheory. agreeother We thus
inproperlycourt awarded fees for the trial 00-E-011.

addition,In the superior improperlyBrooks contends that court
awarded fees and costs occasioned LBI’s “inefficient orattorney’s by own

(1)brief,In itoppressive specifically allegesbehavior.” his Brooks that:
LBI theattorney’swas unreasonable to award fees associated with ex

parte proceedingsattachment since the attachments were later found to be
(2) LBI theimproper; attorney’sit was unfair to award fees to for

LBIpreparation of its motions for fees and costs because torefused
(3)provide and the award of erroneousprompt discovery; fees was

because LBI separate“harmed its own interests with five court actions.”
disagree.We

above, attorney’sAs stated we a trial ofreview court’s award fees
standard, ifunder an unsustainable exercise of discretion and there is

determination,some in record for trialsupport the the court’s we will



262

683; Builders,LaMontagneit. Id. at 150 N.H. at 275.As to the firstuphold
claim, acknowledged partethe court that the ex attachments weresuperior

Nonetheless,granted. attorney’sthe court fees forimproperly awarded
faith “necessitated theproceedings, findingthose that Brooks’ bad conduct

litigation including post judgment proceedingsentire the [attachment]
this the fact thatpaid judgment.” finding,since Brooks has not the Given

the found to does not an ofimproper precludeattachments were be award
claim,attorney’s regardfees. With to the second there is no evidence to

LBI inengaged “dilatory oppressiveBrooks’ contention that andsupport
promptly respond interrogatories.tactics” when it failed to to his

claim, itTurning suggestto the third Brooks seems to that was
actions,LBI court forseparate“inefficient” of to file five and this reason

However,attorney’sthe award of fees and costs should be reduced. the
deceitful,court found that Brooks’ unreasonable andsuperior

action,LBIconduct to file each successive fromuncooperative required
petition post-judgment proceedings.the for a mechanic’s hen to the As we

stated, the conduct LBI topreviously “required pursuedefendants’
anydefended without reasonable inlitigation,further which basis[was]...

Builders,claim in theany LaMontagnethe facts ... or reasonable law.”
omitted).150 N.H. at 276 Based the we cannot(quotation upon foregoing,

insuperior engagedconclude that the court an unsustainable exercise of
in awarding upondiscretion fees based these claims.

itFinally, argues superiorBrooks that the court erred when denied his
for of venue. Brooks’ basis forrequests changefor recusal and both

awarding judgment againstmotions that the court’s order in 00-E-011was
sponte.him was issued sua Brooks asserts that when a courtpersonally

provides remedy party requested,a sua that neither has “it issponte
jurisdiction.” argues entering sponteits He that a suaoperating beyond

impartialorder “removes the court from the status of an finder of fact and
thatactually aligns party.”the court as a Brooks also contends the court

grantedrecuse it exgranted unlawfullyshould have his motion to because
argues knowledgeattachments him. He that the court hadparte against

notexigent support partethat circumstances to an ex attachment did exist
27,2001.Julycourt onagreement approved bybecause of a settlement the

argued during appealIn LBI that Brooks the firstresponse, emphasizes
himerroneously imposed personal liability sponte,that the court on sua

forpreserved appellateand we concluded that the issue was not review.
LBI not for review in theargues preservedthat because this issue was

ofby principlesfirst we should find that the matter is settled resappeal,
judicatajudicata. Assuming decidingwithout that the doctrine of res does
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instance,in we courtsuperior properlynot this conclude that theapply
to changedenied Brooks’ motions recuse and for of venue.

disqualifyA must himself in a in which hisjudge proceeding
reasonably be not limited toimpartiality might questioned, including but

judge personal“the has a or aprejudice concerninginstances where bias
Sup. 3E(l)(a).38,party party’s lawyer____” partyor a Ct. R. Canon The

bias,bias,claiming bias must show the existence of the likelihood of or an
of thatappearance judgesuch bias the is unable to hold the balance

vindicatingbetween the interests of the court and the interests of a party.
(2005).Hall, 374, appearanceState v. 152 N.H. 377 Whether an of

objectiveis anexists determined under standard. Id.impropriety
Assuming arguendo argument damagesthat Brooks’ an award of—that

judge’sissued sua could serve as evidence of a somesponte partiality —has
merit, the record that the court did not issue its orderreveals imposing

on Brooks sua In forpersonal liability sponte. pre-trial request findingsits
law,of fact and of LBIrulings specifically requested judgment against

fullpersonally. personal liabilityBrooks Brooks had notice of the claim of
and, fact,him inagainst litigated the issue on the merits at trial.

Moreover, the fact that the court may grantedhave an attachment
not, itself,or other motion in error is in aany and of basis for recusal. The

to support exigentevidence fails Brooks’ claim that the court knew that
to ansupport partecircumstances ex attachment did not exist. The

settlement agreement signed byBrooks refers to was never Justice
Rather, only markingsSullivan. the court entered docket to theagreed by

recuse,Inparties. the court’s order on Brooks’ motion to Justice Sullivan
stated that he never reviewed the settlement Brooks hasagreement. failed

bias, bias,to show the existence of the of or an appearancelikelihood of
such in Accordingly,bias this case. Id. we conclude that the courtsuperior
properly denied the motion changeboth to recuse and the motion for of
venue.

part; part;in reversed in andAffirmed
remanded.

DALIANIS, J., concurred; Brock, C.J., retired, specially assigned under
490:3,RSA concurred.


