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of theLacasse, anappeals orderHlCKS, Jeanplaintiff,The GloriaJ.
J.) theto(Smukler, summary judgmentgrantingSuperior Court

dischargewrongfulin thisdefendant, (Spaulding),Youth CenterSpaulding
in remand.partin reverse andpart,We affirmaction.

facts, alleged by plaintiff.thefollowingthe asuponThe court reliedtrial
andemotionally-impairedforfacilitynon-profita residentialSpaulding is

assistantby Spaulding asemployedThe wasplaintiffautistic children.
the food servicedirector, underdirectlyshe workedfood service where

in Alsodirector, Couto, filled in director Couto’s absence.and asChristine
anddaughters, Wendy Michelle.in kitchen were Couto’semployed the

1999Septemberinemploymentof herFrom the commencement
with2001, relationshipan excellentthrough plaintiffthe hadAugust

the kitchenworking relations with othergoodand Couto andSpaulding
24, Couto, refused to2001, plaintiffin for theAugust fillingOn whilestaff.

Wendyandquestionedto Michellepayrollsubmit time sheets because she
27,onInstead, Augustleft the task for Couto’s returnCouto’s hours. she

2001.

4, hadthat time sheetplaintiffOn the noticed Michelle’sSeptember
out, view, The voiced her concernsinaccurately. plaintiffin herbeen filled

“yelled plaintiff peanutat the for aday, makingto Couto. That same Couto
coldgavesandwich and her the shoulder.wrong,”butter

Onday, plaintiffThe next Couto’s treatment of the returned to normal.
6, however, relayedthe to Couto a concern aboutSeptember plaintiff

theWendy againfood home treatedtaking from the kitchen. Couto
providefor next two and to her withplaintiff gruffly daysthe failed

Thereafter, plaintiffthe whilespecific assignments.work Couto chastised
food her “forserving employees yelledshe was to residents and and at

sheseveral minutes” about a snack had served.
17, 2001, plaintiffthe her annualSeptemberOn received performance

plaintiff’s jobof the performance,review from Couto. Couto was critical
satisfactoryher less it had been in previousand written review was than

addition, longer earlyIn the noyears. plaintiffCouto told she could leave
toldFriday day, employee plaintiffon afternoons. The next another the

toperformance Wendy.that Couto had disclosed her evaluation
onplaintiffThe human resourcesSpaulding’s departmentinformed

Couto, filed a18 that she was a with andSeptember having problem
Pestaña,20, ofday. Septemberthe next Darnell the directorcomplaint On

resources, investigationhuman the an wasplaintiffinformed that
day regarding variousplaintiffThe also consulted a doctor thatunderway.

symptoms she attributed to stress.physical
1, resignation,letter of twoplaintiff givingOn October the tendered her

tothe and herday, plaintiffweeks notice. The next Pestaña called asked
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resigningreconsider and give Spaulding a chance to investigate her
complaint. plaintiffPestaña told the she could take paidtwo weeks
administrative leave and additional mightthat time be available. She also

plaintiffinformed the that investigationan could take thanlonger two
weeks. plaintiffThe took the two-week paid leave.

12,On plaintiffOctober the informed Spaulding that she had hired an
attorney and would not return to work. Her attorney then asked Spaulding
to stay plaintiff’s resignation,the orwith without pay, pending
investigation of her claims and clarification regarding her state of health.
Spaulding agreed, giving plaintiff 26,2001,the until October to rescind her
resignation, providebut torequiring her a medical release conditionas a of

26,returning to work. On the plaintiffOctober informed Spaulding that
her resignation immediatelywould be effective because her doctor had
advised not to returnher to work.

for,The plaintiff amongsued other things, wrongful discharge and
negligent supervision. Spaulding summarymoved for Thejudgment. court
granted summary judgment the wrongful discharge claim,on finding that
the of allegedincidents by plaintiffmistreatment the rise“do not to the
level discharge.”of constructive The court also granted summary
judgment claim,the negligent supervisionon finding byit thebarred

2005).compensationworkers’ statute. See RSA 281-A:8 The(Supp.
plaintiff appeals.

Our standard of review is well established:

reviewingWhen a grant summarytrial court’s of judgment, we
evidence,theconsider affidavits and other and all inferences

them, inproperly drawn from the light most favorable to the non-
If our ofmoving party. review the doesevidence not reveal a

fact,genuine issue of if movingmaterial and the party is entitled
law,to as a ofjudgment matter we will affirm the trial court’s

decision. We review the trial court’s of toapplication the law the
facts de novo.

Co., (2004) (citations544,White v. TreeAsplundh Expert 151 N.H. 547
omitted).

first plaintiff’sWe address the wrongful claim. Todischarge
“(1)claim,succeed on a plaintiffsuch a must prove: the termination[that]

(2)of employment by faith, malice;was motivated bad retaliation or and
that she was terminated for performing publican act that policy would

forencourage refusingor to do thatsomething public wouldpolicy
FSB, 525, (2002).condemn.” Karch v. BayBank 147 N.H. 586 The

termination element of claim maythe satisfied by proofbe of a
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rendersid., employerwhen ansee which “occursdischarge,constructive
athatso difficult and intolerableworking conditionsemployee’san

omitted).(quotationresign,”to id.person would feel forcedreasonable
minorshowing “[r]elativelybydischarge is not establishedConstructive
must[r]ather, working conditions... the adverseof an employee[;]abuse

CityPorter v.and severe.”ongoing, repetitive, pervasive,begenerally of
omitted).(2004)Manchester, 30,42 (quotations151N.H.

lawrulingin as matter ofthat court erred aplaintiff arguesThe the trial
have feltpositionin wouldperson plaintiff’sno thethat reasonable

ofshe cites a numberAlthoughfromcompelled resign Spaulding.to
evidence, onlyof the we need addressanalysisin the court’salleged errors

one; importantor even mentionnamely, the court “failed to addressthat
thebythreat that was identifiedsimilar in nature to the veiledevidence

indischargean of the found[Supreme] as element constructiveCourt
longhow last” after(plaintiff’s superior youPorter.” See said “We’llseeid.

her to human resourcesexpressed (quotationaboutplaintiff concerns
omitted)).

us, her, duringIn the that Coutoplaintiffthe case testified toldbefore
hires,she she let’sjob, everybody [sic]her for the that “withinterview

that dislikes aboutaway anythingthem know if she comes across sheright
enough quit,it for topersonthe ... or she makes miserable thempersons,

Moreover,anyone.”that she not fire that comment was Couto’sdoes
to why priorto as the assistant directorresponse plaintiff’s inquirythe

the aboutworking Spaulding, plaintiffhad left the While at heardposition.
byhad due Couto.resignedother who to their treatmentemployees

Pestaña, aplaintiff’s complaint, spokeof the toduring investigationher
offormer who said she left the kitchen because Couto’semployeekitchen

byhad been outwho others she claimed drivenmistreatment and named
The court’s order fails to mention this evidence.Couto. trial

the working by [theThe court concluded that conditions faced“[w]hile
ideal, ignored supervisor beingnot one’s andplaintiff] being bywere

creatingat in two does not to the level of anyelled three times weeks rise
in thepersonintolerable condition that would force a reasonableworking

lightin of threat to itposition resign.” “make[]same to Viewed Couto’s
however,to incidentsquit,”miserable for theseenough employee][an
jury mightA find that asignificance.could have reasonablegreater

person in conclude that wasplaintiff’s positionreasonable the would Couto
out, ofrelatively periodto her and that the shorttrying drive

of a ofonly campaignthe abuse that wouldbeginningmistreatment was
A further aquit. jury personcontinue until she could find that reasonable

resign that than endure the continued mistreatment.pointwould at rather
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The trial court also appears to have based its ruling upon Spaulding’s
response plaintiff’sto the complaint, stating:

took[Spaulding] plaintiff’s] seriouslyclaims[the when she
contacted human immediatelyresources after her negative
performance Notwithstandingreview. [Spaulding’s] receptiveness

claim,to plaintiffher the resigned eight days later.business At
time, plaintiff]the reportedhad that more[the the abusive

stoppedbehaviors had and that Ms. Couto ignoringwas now her
completely.

addition,In informed,the court noted the plaintiff priorwas to her
resignation, that Couto “had been counseled regarding allegations,”the
without the of plaintiff’sdisclosure the name.

However, a juryreasonable could conclude from the evidence that
Couto’s behavior did not change appreciably. to the trialContrary court’s
characterization that the“[f]ollowing intervention of [Spaulding’s]
administration, Ms. Couto longer plaintiff],”was no hostile toward the[the
plaintiff’s note,dayminder in dayscontinued to the following her

Pestaña,complaint remarks,”to “still harsh shoulder and sharp“[c]old
tongue attitude,all day,” day, Inegative“[b]ad and did innothing right

eyes.”[Couto’s]

We that in apparently failingconclude to priorconsider Couto’s
behavior, particularly allegedher forcingcomment about employees to
quit by them,making things formiserable the trial court failed to
“consider the in lightevidence the most partyfavorable to the opposing
the summarymotion judgment], giving[for that theparty benefit of all

mayfavorable that reasonablyinferences be drawn from the evidence.”
(2000)v. Burger King 190,Iannelli 145 N.H.Corp., 193 (quotation

omitted). we sayBecause cannot a matter of noas law that reasonable
inperson the plaintiff’s position would feel tocompelled resign from

Spaulding, we the grant summaryreverse of on the claimjudgment of
wrongful discharge.

plaintiffThe trialarguesnext that the court in rulingerred that her
negligent claimsupervision bywas barred the remedy provisionexclusive

statute,of the compensationworkers’ RSA Specifically,281-A:8. she
argues that the claim was permitted under III of thatparagraph section.

“In matters of statutory we are the finalinterpretation, arbiter of
legislative intent inexpressedas the words of the statute considered as a
whole. We first the oflanguageexamine the statute ascribe the plainand

ordinary meaningsand to the used.” Countrywords Portsmouth Club v.
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omitted).(2005)Greenland, 617, RSA(quotation152 620N.H.Town of
follows:in aspertinent part,provides,281-A:8

subject chapterto shall beof thisemployee employerAn anI.
of thisaccepted provisionsto have theconclusively presumed

and, employee employee’sthe or theon behalf ofchapter
ofrightsallto have waivedlegal representatives,orpersonal

underby providedat common law or statute oraction whether
of other or otherwise:anythe laws state

(a) Against the employer...

aderogate any rightsin fromNothing chapterIII. this shall
tocommon or other statutemay have under lawemployeeformer

of,for termination or constructivedamages wrongfulrecover
However,from, employeeif formeradischarge employment.

injuriesfor forchapter compensationundermakes a claim this
by wrongful termination or constructivecaused suchallegedly

thebe deemed to have electeddischarge, employeethe shall
have to recoverrightsof this and to waivedchapter,remedies

dischargeortermination constructivedamages wrongfulfor such
if a formerSimilarly,law or other statute.under common

tocommon other statutebrings an action under law oremployee
for termination or constructivedamages wrongfulsuchrecover

claimsbe deemed to have waiveddischarge, employeethe shall
suchallegedly bycausedchapter compensationunder this for

or discharge.termination

negligentfor was not asupervisionThe trial court held that the claim
was under RSAclaim and therefore barred 281-A:8.wrongful termination

agree.We

281-A:8, III removes theplain languageThe of RSA workers’
from to “recover fordamages wrongfulbar an actioncompensation

from,of, shoulddischarge employment,”or constructive thetermination
elect to such a claim instead of a workers’employee pursueformer

Thus, claim wrongful dischargeclaim. for iscompensation plaintiff’sthe
supervision,claimplaintiff’s separate negligentnot The forbarred.

Thus,however, byit isdischarge.is not a claim for constructive barred
281-A:8,1(a).RSA

part; part;in reversed in andAffirmed
remanded.

Duggan Galway, JJ.,Broderick, C.J., Dalianis, concurred.and and


