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(Susan McGinnis,P. assistantattorney generalA. Ayotte,Kelly
orally), for the State.the brief andattorney general, on

(Michael J.Brennan, Caron, of ManchesterIacopino,&Lenehan
forbrief, orally),Rancourtand Ms.L. Rancourt on theJayeandIacopino

the defendant.

Wall, of thedefendant, rulingsappealsMarieGalway, RoseJ. The
J.) thesuppressmotions topretrialherdenying(Coffey,CourtSuperior

Parklanda atpatientwhile she wastests conductedresults of blood
We affirm.Medical Center.

2003, the defendant wasIn Marchfollowing.supports theThe record
drovethat shein which the vehicleaccidentin an automobileinvolved

at theofficers arrivedvehicle. Policerear of anothercollided with the
them thatwho toldpersonnel,rescueto fire andspokescene and
and a childto the defendantattendingwereemergency personnelmedical

The officers werevehicle.in the defendant’sa passengerwho had been
of alcoholthe odorhad smelledpersonneland rescueinformed that fire

an ambulanceofficers instructedThefrom the defendant.emanating
transportedthenhospital. She wasHampshireNewto take her to adriver

in Derry.Parkland Medical Centerto
inher theto withattempted speakthe officershospital,At the

questions,the officers’refused to answerAlthough sheroom.emergency
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they were able to eyesobserve that her were glassy and bloodshot and
that she smelled of alcohol. The officers arrested her for driving while
intoxicated. While at hospital,the the officers did not ask hospital staff to
draw or test the defendant’s blood.

followingOn the day, policea officer returned to the hospital and
requested any blood samples and blood test results taken from the

by hospitaldefendant staff. Although warrant,the officer did not have a
hospital gavestaff him a report of the defendant’s blood test results as well
as two blood samples. reportThe stated that the defendant had a blood
alcohol content of 0.256. The samples were taken to Laboratorythe State
for testing. The State Laboratory’s testing showed a blood alcohol content
of 0.23. The defendant was subsequently indicted for aggravated driving
while 265:82-a,intoxicated 2003),under RSA III (Supp. which requires a

more,blood alcohol concentration of 0.16 or reckless conduct under RSA
631:3, (1996),II and endangering the 639:3,1welfare of a child under RSA
(1996).

trial,Prior to the defendant moved to suppress the results of the blood
tests conducted both at hospitalthe and the State Laboratory. The
defendant argued that hospitalthe acted as an agent of the inpolice

blood,drawing her and thus needed a warrant to do so. The defendant also
argued that police’sthe seizure of the samplesblood and test results from

hospitalthe violated the State and addition,Federal InConstitutions. the
defendant moved to exclude any evidence regarding the blood tests
performed at the hospital and the State Laboratory, arguing that the
hospital did not follow propera chain custodyof in possessionwhile of the
samples. The trial court denied the defendant’s motions.

trial,At the State introduced the hospital’s test results as a business
record. The objected,defendant uponbased a lack of a chain of custody,
and the court objection.overruled the The defendant also unsuccessfully
objected when the State introduced the test results from the State
Laboratory. The defendant was guiltyfound of chargesthe stated above.

(1)On appeal, the defendant argues: that hospital staff acted as agents
of policethe in drawing her blood without a warrant or exigent
circumstances, I,thus violating Part Article 19 of the State Constitution
and the Fourth and Fourteenth Constitution;Amendments to the Federal
(2) that there was an insufficient chain of custody established from the
time the hospital drew the defendant’s blood to its arrival at the hospital’s

(3)laboratory for testing; and that the police violated the State and
Federal Constitutions by seizing the defendant’s blood samples and blood
test results from hospitalthe without a warrant and without the
defendant’s consent.
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RelationshipI. Agency

the Stateagentacted as an ofhospitalthat thearguesThe defendant
agency relationshipThethe defendant’s blood.staff drewhospitalwhen

scene, the policewhencreated, argues, at the accidentthe defendantwas
Hampshireto a Newto take the defendantambulance driverdirected the

inpurposethat the officer’stestimonytopointsThe defendanthospital.
he couldwas so thatHampshire hospitala Newthe defendant todirecting

driver, thenot instructed thepoliceHad the sosample.obtain a blood
thetransportedhaveasserts, wouldpersonnelthe ambulancedefendant

they transportedwhich is wherehospital,to a Massachusettsdefendant
agencythat thedefendant concludesTheinjured passenger.the

the ambulanceaccident scene withat therelationship established
who drew her blood.hospitalto the staffextendedpersonnel

andsearchesagainst unreasonableprotectionsThe constitutional
453,Nemser, 454148 N.H.v.to State action. Stateapply onlyseizures

offree(2002). party generallya isby privateobtainedEvidence
to ahowever, applyrestrictionsrestraints; constitutionalconstitutional

of lawacting agentas anby private partyaor seizure of evidencesearch
rule,”“agencyknown as theprinciple,454-55. ThisId. atenforcement.

orindividuals conduct searchesprivatehavingfromprevents police
at 455.the Id.by police.if performedthat would be unlawfulseizures

fact-­of theunique positiontheagency upon“A of reliesfinding
ofaspectsand nonverbalfinder, all of the verbalfirst-handwho assesses

(2002).344,Heirtzler, The147 N.H. 350v.Statepresented.”the evidence
determiningwhenmust be consideredthe circumstancestotality of

Id. at 349-50.agency relationship.anfacts createoperativewhether the
is fact-­relationship existsagencywhether andetermination ofBecause the

trial court’sreviewingin thedriven, standardemploy a deferentialwe
finding ofNemser, a trial court’s“upholdat 455. will148 N.H. Wefinding.

clearlyorby the recordunsupportedunless it isrelationshipan agency
omitted).(quotationId.erroneous.”

theexisted betweenrelationshipagencythat anA conclusion
act byan affirmativeproof ofrequiresa individualprivateandgovernment

toreasonablythat can be seenor seizureto the searchpriora state official
kinds ofId. Twoby private party.or seizure thethe searchhave induced

Id.this standard.action will meetgovernmental

a third partywithprior agreementgovernment’sThe first is the
a defendant.evidence fromact to obtainthat the latter should

informal, be someor there willis formalagreementtheWhether
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exchangethethe andparties,betweencommunicationresponsive
actingbe onpartythe third willunderstanding thatwill evince an

benefit.government’sbehalf or for thegovernment’sthe

omitted).(citation Second, governmental requestprioraquotationsId. and
government’sacted on thethe individualmay privatefor establish thathelp

governmentto the butreplyif makes noeven the actoragain,behalf
official.Id.by the stateby taking requestedthe actionresponds simply

ofcase, that the first kindarguesIn the defendantthe instant
erroneouslytrial court foundtook and that thegovernmental place,action

affirmativelytheAlthough policeagency relationship. disagree.no We
to a Newthe defendantbringthat the ambulance driverrequested

that the ambulancethe trial court found no evidenceHampshire hospital,
Thus, the trialrequest.staff of the officer’spersonnel hospitalnotified

found, the officer and theany agency relationshipcourt created between
staff, and it was thehospitalnot extend topersonnelambulance did

staff, drew the defendant’sthe whohospital personnel,not ambulance
Further, policethat the askedthe trial court found no evidenceblood.

Thus, any agencyfrom thesampleto draw a blood defendant.anyone
transportation, not themay onlythat have arisen includedrelationship
circumstances, theof the trialupon totalityof blood. Based thedrawing

medicalby staff occurred forhospitalcourt found that the blood drawn
enforcement.treatment, relationshipan with lawagencynot because of

thefindings unsupported byarecannot conclude that the trial court’sWe
the trial court’sclearly Accordingly, upholdevidence or erroneous. we

with theagency relationshipthat the did not establish anfinding police
drew the defendant’s blood.hospital staff members who

II. CustodyChain of

there an insufficient chainarguesThe defendant next that because was
to the blood testedcustody linkingof the blood drawn from the defendant

Laboratory,at thelaboratoryat the and the blood tested Statehospital’s
The break in theall test have been excluded from evidence.results should

occurred, hospitalthecustody argues,chain of the defendant because
blood, bythe methodcould not establish which staff member drew the

drawn, the and who transmittedsamples,which the blood was who labeled
laboratory.the the The trial court admitted thesamples hospitalto

below, weas a business record. For reasons discussedhospital’s report
hospital’s laboratoryneed the of the results.only address admission

tochallenging custody, appearsIn the chain of the defendant
901, theimplicate governsNew Rule of Evidence whichHampshire
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authentication and identification of evidence. The challengedefendant’s is
authenticity trial,not to the or identity of evidence introduced at however.

No blood was introducedsample as evidence. The evidence at issue is the
hospital’s testlaboratory report. The defendant does not that theargue

introduced atreport trial was not the authentic report generated by the
Thehospital laboratory. defendant instead challenges report’sthe

veracity. challengeThis falls notappropriately Hampshireunder New
901, 803(6).Rule of Evidence but under New Hampshire Rule of Evidence

provides:Rule 803

statements, 803(1)The records and inspecifieddocuments
803(24)through rule,are not excluded theby hearsay even

though the declarant is as aavailable witness.

(6) RegularlyRecords Conducted Activityof
memorandum, record,A report, or data incompilation, any

form, acts, events, conditions,of opinions, diagnoses,or made at
or by,near the time or from information by,transmitted a person

knowledge,with if in thekept regularlycourse of a conducted
activity,business and if regular practiceit was the of that
activity memorandum, record,business to make the report, or

compilation, bydata all as shown the testimony of the custodian
witness,...or other qualified unless the source of information or

the of preparationmethod circumstances of indicate a lack of
Thetrustworthiness. term “business” as used in paragraphthis

business, institution, association,includes profession, occupation,
kind,calling everyand of whether or not profit.conducted for

803(6)Rule requires that the of theproponent document theproduce
record, witness,custodian of the or another qualified to about thetestify

identity document,and mode of preparation profferedof the to testifyand
that it was made in the regular course of business at or near the time of

Ctr.,the transaction 7,recorded. Powell v. Catholic Med. 145 N.H. 17
(2000).“Verification of authenticity, regularitythe and ofcorrectness such

byrecords ‘the official inhaving charge,’ bythem or qualifiedanother
witness, constitutes the proper foundation for admission of the proffered

712,record.” Wallace v. Lakes Region Company,Construction 124 N.H.
(1984) (citation omitted).716 Generally, we accord considerable deference

a evidentiaryto trial court’s andrulings only theywill intervene when
Belton,demonstrate an unsustainable exercise of discretion. State v. 150

(2004).741,N.H. 743 a partyUnless establishes that such a ruling was
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case, weparty’sof theprejudiceto theor unreasonableclearly untenable
it. Id.not disturbwill

whilereporttesttrial, hospital’sthe bloodintroducedAt the State
managementhealth informationdirector ofRyen,Marieexamining Karen

of medicalhospitalmaintenanceforRyen responsiblewashospital.at the
records ofkeepingincludedher usual dutiestestified thatrecords and

thethe ofreportthatRyen testifieddiagnoses.tests andpatient
and thatlaboratoryby hospital’sthegeneratedtest wasdefendant’s blood

hospital’sthealso describedRyenreports.receives suchregularlyshe
ofduplicate copiescreatesthatprintingof recordsystemautomated

storekeepers mayrecordhospital’sso that thelaboratory reports
theRyen identifiedmedical records.patients’ofcopiespermanent

report,information on thelaboratory report, uponbaseddefendant’s
number, is arecord whichand medicaldefendant’s nameincluding the

patient.to aassignshospital permanentlythenumber that
Ayres, the directorfrom KatherinetestimonypresentedThe alsoState

positionsthe staffShe describedlaboratory hospital.services at theof
blood, proceduretheblood, drawingforproceduretheto drawauthorized

information, procedureand thesamples identifyingwithlabelingfor blood
that thelaboratory. She testifiedhospitalsamples to thetakingfor blood

sample withthe bloodpatientblood from a labelsdrawing theperson
name, birth,of andinformation, dateincluding patient’stheidentifying

Thenumber, required.and the teststesting,the date ofrecordmedical
byinformation bothidentifyingpatient’sdouble-checks thestaff member

armby reading patient’sthefor the information andasking patientthe
hospital’s computerin theis recordedThe informationpatient’sband.

information, and a bar codethelaboratorythat the can accesssystem, so
sample.the bloodcontainingtheinformation is affixed to tubestating the

undergo annualdrawing bloodchargedmembers withhospitalAll staff
hospitalthat thefurther testifiedprocedures. Ayresin drawtraining blood

notsamplesif the dotestingforaccept samplesnot bloodlaboratory will
thesamplethe entersinformation. Oncelabelingproperhave the

analyzer,technician in an whichsamplethelaboratory, laboratory placesa
theanalyzerThe readstesting procedure.automatedmachine with anis a

the testtube, blood, reporta withgeneratestests the andcode on thebar
code,information from the baridentifyingincludes allreportresults. This
thatanalyzerof The particularname and date birth.including patient’sthe

of thecontent at the timeto test blood for alcoholusedhospitalthe
to control checkssubject qualityto the washospitaladmissiondefendant’s

year.times athree or fourproficiency testingandevery day
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producedThe State thus ample testimony from the custodian of
records at hospital, Ryen,the who identified the hospital’s laboratory
report, testified to the mode of preparation report,of the and testified that
it in regularwas made the course of Ayers’business. testimony provided
further detail regarding the report’s preparation and the oftiming the
document’s creation.

The defendant’s argument regarding chain of custody compeldoes not a
803(6).thatfinding reportthe lacked trustworthiness under Rule Evidence

Dahood,need not be 723,infallible to be admissible. State v. 148 N.H. 727
(2002). If the evidence is of judgeaid to the or jury, its deficiencies or

defense,weaknesses are a matter of which affect the weight of the
evidence but do not admissibility. courts,determine its Id. The federal
which employ a business exception ours,records that is identical to Fed.

803(6),R. EVID. have addressed the of accuracyissue in this context: “[A]
party need not prove that business records are accurate before they are
admitted. Generally, objections inaccuracies,that an mayexhibit contain
ambiguities, or goomissions to the weight and not the admissibility of the

Scholl, (9th 1999)evidence.” 964,United States v. 166 F.3d 978 Cir.
omitted);(quotations Duncan, 981,see also United States v. 919 F.2d 986

(5th 1991). 803(6)Cir. The “qualified witness” required by Rule need only
be someone who system made,understands the of how the document was
and need not have inparticipated the document’s creation or know who

678,693-94 (7th 1985).created it. United States v. Keplinger, 776 F.2d Cir.
Accordingly, we conclude that the trial court did not commit an

unsustainable exercise of bydiscretion theadmitting hospital’s laboratory
report.

III. Seizure Blood Samples and Test Results the Hospitalof from

The arguesdefendant that expectationshe had an of inprivacy her
blood test results and samples byblood taken the hospital. policeThe
violated her constitutional rights, argues, byshe seizing the test results
and samples without a warrant and without her consent. The State
responds expectationthat her inprivacyof her blood test results and blood
samples alternative,not that,was reasonable. In the the State argues even
if the police improperly results,seized the blood and test inany error
admitting evidence obtained by the seizure was harmless because the
State properly introduced ofevidence the defendant’s blood alcohol
content as a business record from hospital.the

Because we decide uponcases constitutional grounds only when
necessary, Simplex 727,Technologies Newington,v. Town 145 N.H. 732of
(2001), beginwe by addressing the State’s claim of harmless error and
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seizure of the defendant’s bloodthat the State’sassuming decidingwithout
rights. Theresults the defendant’s constitutionaland test violatedsamples

central purposethe that therecognizes principleerror doctrineharmless
question guiltto factual of the defendant’sof trial is decide thea criminal

(2003).The565,149 harmlessv. N.H. 567Thompson,or innocence. State
by focusingthe processfor criminalpromotes public respectdoctrineerror

virtuallyon theof the trial rather thanupon underlyingthe fairness
Id. settled that theof error. It is wellpresence immaterialinevitable

proves,ifof be harmless the Statemayadmission evidenceerroneous
not affected thedoubt, bythe verdict wasbeyond a reasonable that

beyond doubt if the“An error harmless a reasonablemayId. beadmission.
nature,overwhelmingisguiltof the defendant’s of analternative evidence

merely cumulativeweight,or and if the inadmissible evidence isquantity,
strengthin of the evidence ofor relation to the State’sinconsequential

beyondproveto aguilt.” Accordingly, it is the State’s burdenId.
of that was the fruit of thedoubt that the introduction evidencereasonable

did not affect the verdict.police’s seizure

byofargues policethat the introduction evidence seized theThe State
the the defendant’s blood alcohol content wasdid not affect verdict because

Ashospital’s laboratory report. explainedadmitted theproperly through
above, laboratorytheproperly hospital’s report.the trial court admitted

that blood when she inreportThat stated the defendant’s alcohol level was
Laboratory’s test, we willwas 0.256. The State which assumehospitalthe

admitted, oferroneously showed a blood alcohol content 0.23. Bothwas
substantiallywere above the blood alcohol concentration of 0.16results

necessary for a conviction for intoxicated underaggravated driving while
a,RSA 265:82 II. of intoxicationAdditional evidence the defendant’s

who,fromtestimony hospital,included a officer while at the smelledpolice
beverage emanatingthe odor of an alcoholic from the area of the defendant’s

noticed that her and from fireeyes glassy,head and were bloodshot and a
the thebeveragechief who smelled odor of an alcoholic on defendant when

he in herattempted to communicate with her while she was still vehicle. We
the ofproperlyconclude that admitted evidence the defendant’s intoxication

overwhelming weight, Laboratory’swas of and the State evidence was
The met tomerely prove beyondcumulative. State has thus its burden a

that of the fruitreasonable doubt the introduction evidence that was of the
not and that thepolice’s anyseizure did affect the verdict error trial court

in admittingmade such evidence was harmless.

Affirmed.
Duggan JJ.,Dalianis, Hicks,and concurred.


