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HICKS, defendant,The Raymond Thomas,J. Paul appeals his conviction
of murder,one count of attempted see 2005),RSA 629:1 (Supp. and one

assault,count of first degree (1996),see RSA 631:1 following jurya trial in
J.).the Superior Court (Hampsey, arguesHe that the trial court byerred

torefusing juryinstruct the on ostensiblythe lesser-included offenses of
assault,attempted degree 631:1,1(a) (1996);first see 629:1,RSA RSA and

conduct, (1996).631:3,reckless see RSA I We reverse and remand the
convictionfor attempted murder.

The record supports the following 24, 2002,facts. On March the
defendant used a knife repeatedlyto stab girlfriend,his Rebecca
McKenzie, in apartmenttheir accusingafter her of having an affair the
night before. The friend,defendant also stabbed McKenzie’s Cheryl Ann
Voight, after she entered the apartment to help McKenzie.

trial,At McKenzie testified stayedthat she had out all night and
returned to the apartment around 6 a.m. on the morning of March 24. The
defendant was waiting for McKenzie appearedand to have been drinking
throughout the night. The defendant and McKenzie argued about where
she had been. The argument afternoon,continued into the when McKenzie
called toVoight getcome her. McKenzie theytestified that continued
arguing and she upended on the floor with the defendant on oftop her.
She further testified that she was that,unsure what happened after but

floor,she woke up on the unable to move her head and with the taste of
blood in her mouth. She back,testified that while still kneeling on her the
defendant told her that he wanted her to die.

Voight testified that she a and,arrived few minutes later after breaking
into apartment,the pulled the defendant off McKenzie. She testified that
the defendant took the knife out of McKenzie’s her,back and turned on
slashing her on the arm. Voight ran into the kitchen where she continued
to struggle with the defendant who followed her. She testified that the

times,defendant stabbed her two more repeatedly saying that he was
killgoing to the women. Voight 911,ran outside to call where she saw

Officer McNulty’s cruiser approaching and flagged him Voightdown.
explained that she and her friend had been stabbed and that McKenzie
was in apartmentstill the with the defendant.

McNulty approached the apartment, announced his presence and
ordered the defendant to surrender. The defendant claimed that he had a
gun killand would ifMcNulty he entered. Officer Donahue arrived at the
scene. The two officers apartmententered the and found McKenzie on the
floor, unresponsive in poola of blood. The defendant yelled that McKenzie
was badly hurt and needed an defendant, however,ambulance. The
repeatedly surrender,refused to telling the officers he would kill them if
they came after him.
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scene, Sergeant Timothyincludingon theofficers arrivedOther
condition, decided toGouldenConcerned about McKenzie’sGoulden.

defendant, in As thehiding a back bedroom.on the who wasadvance
behind hisbedroom, rightheld his handthe the defendantofficers entered

officers,thewalked towardsto The defendantback and refused surrender.
himthe defendant to throwpushedtheir orders. Gouldenrefusing obeyto

face, Thestunningin him.him three times thepunchedoff balance and
paramedicsthe to entercustody, allowingintodefendant was then taken

for McKenzie.apartmentthe and care
wounds, a fractured nosetreated for stabhospital,At the McKenzie was

were those toThe most serious stab woundsand considerable blood loss.
treating surgeonback, lung.a McKenzie’spuncturedher which had

treatment.have died withouttestified that McKenzie would
hands, atreated for cuts on herhospitaltaken to the andVoight was

arm, and aback, uppercut on her leftsuperficialin her apuncture wound
cut on her left forearm.deep

for minorand treatedhospitaltaken to a differentThe defendant was
thefingers.cuts to his Ata minor concussion andinjuries, including

Aof alcohol. bloodconfused and smelledthe defendant seemedhospital,
(BAC) Theconcentration was .278.that his blood alcoholsample showed

speechthat the defendant’s wastreating hospitalat the testifiedphysician
sedate, uncertain thesealthough it was whetherslurred and that he was

alcohol, treatingBoth theconcussion or both.symptoms were due to his
to determine what thethat it was difficultphysician and Goulden testified

can function almostof the .278BAC was because seasoned alcoholicseffect
theequal greatera BAC to or than defendant’s.normally with

following day questionuntil the toGeorge McCarthyDetective waited
of thedefendant, babbling dayintoxicated and on thethe who was

interview, he McKenzieIn the the defendant said that lovedincident.
four or five beers theonly byHe claimed to have consumed“completely.”

morning.that The defendant said thattime McKenzie returned home
right eye,him in the at whichfight by punchingMcKenzie had started the

then came after him andaway.he out” and her Shepoint “flipped pushed
he stabbed her.

stabbingfor murder forattemptedThe defendant was indicted
trial,At thedegree stabbing Voight.McKenzie and first assault for

degreeon first assault andrequested attempteddefendant an instruction
conduct offenses of the indictment forreckless as lesser-included

rejected and instructed theattempted requestmurder. The trial court this
stabbing degreefor McKenzie and firstjury attemptedas to murder

degreeoffense of second assault forassault with the lesser-included
stabbing Voight.
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The jury convicted the defendant of attempted murder for stabbing
McKenzie and degreefirst assault for stabbing Voight. This appeal
followed.

appeal, arguesOn the defendant that the trial bycourt erred refusing to
instruct the jury attempted degreeon first assault and reckless conduct as
lesser-included offenses of the murderattempted of McKenzie.

Whether the defendant is entitled to a lesser-included offense
instruction First,involves two distinct inquiries. the lesser offense must be
embraced legalwithin the definition of the greater offense. In re Nathan

(2001).L., 614,146 N.H. 617 This entails a comparison statutoryof the
elements of each Second,offense without reference to the evidence. Id. the
evidence adduced at providetrial must a rational basis for a offinding guilt
on the lesser offense greaterrather than the offense. Id.

A person is guilty attemptedof murder if he “does or omits to do
anything which ... is an act or omission aconstituting substantial step
toward,” 629:1, purposelyRSA causing the death of another. State v.

(1986).Allen, 390,128 N.H. A person396 guiltyis of attempted first
ifdegree assault he “does or omits to do anything which ... is an act or

constituting toward,”omission a step 629:1,substantial RSA “purposely
1(a).causing] 631:1,serious tobodily injury another.” RSA Finally, a

person is ofguilty reckless conduct if he “recklessly inengages conduct
places maywhich or inplace dangeranother of bodily injury.”serious RSA

631:3,1.

Because the State concedes for the ofpurposes appealthis that the
statutory elements of attempted degreefirst assault and reckless conduct
are subsumed within the murder,elements of attempted we assume

decidingwithout that attempted degreefirst assault and reckless conduct
are lesser-included of attemptedoffenses murder. expressWe no opinion
on the propriety attemptedof first degree assault and reckless conduct as
lesser-included offenses of attempted murder.

The second part analysisof the requires us to examine whether the
evidence furnished a rational basis findingfor a of guilt on the lesser-­

O’Brien, (1974).included 233,offenses. State v. 114 N.H. 236 The element
distinguishesof intent attempted murder from attempted degreefirst

assault and reckless conduct. Attempted kill,murder requires intent to see
629:1;Allen, 396,RSA 128 N.H. at while firstattempted degree assault

requires only 631:1,intent to cause serious bodily injury, 1(a),see and
rea,reckless conduct requires purposeful 631:3,no mens see I.RSA

Consequently, the defendant was entitled to an instruction on the lesser-­
included offenses of attempted degreefirst assault and reckless conduct
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to conclude thatjuryfor therational basisaprovidedif the evidenceonly
seriousonly to causethe intentrecklessly or withMcKenziehe stabbed

harm.bodily
the conclusionsupportsthe evidenceargues thatfirstThe defendant

McKenzie, to killnotinjury tobodilycause seriousonlyhe intended tothat
the lesser-includedto convict onjuryfor theher, rational basisaproviding

investigating detectivetold theout that hepointsThe defendantoffenses.
hementioned thatand never“completely”McKenziehe lovedthat

stabbing.after thedaythethe interviewduringto kill herintended
fromunder duressthat he wasMoreover, arguesthe defendant

moment.in the heat of theherinfidelity and stabbedapparentMcKenzie’s
rationalanyforeclosesthe evidencearguing thatbyThe respondsState

TheMcKenzie. Stateonly to harmintendedthat the defendantconclusion
toMcKenziepushedthe defendantestablishing thattestimonytopoints

back,neck, in her andhis kneeherfloor, arm aroundputthe his
a knife.and back within the neckhercut and stabbedrepeatedly

her, the defendantstabbingthat whiletestimony establishedMcKenzie’s
thethattestimony establishedVoight’sher to die.that he wantedrepeated

testimony of thekill Theto both women.goingsaid he wasdefendant
life-wounds wereresultingthat thetreating physician established

police officersFurther, testimony respondingof thethethreatening.
injuries,severewas aware of McKenzie’sthe defendantthatestablished

theythem if came inside.to shootby threateningat baybut held officers
kill in his interview withintent tonever denied theThe defendant

McCarthy.

trial, ofwe find that the issueadduced atthe evidenceuponBased
jurythe torational basis forprovideto asufficiently disputedintent was

topurposeor with aonly recklesslyactedthat the defendantconclude
hasjurysettled that theIt is wellonly bodily injury.cause serious

Morrill v.credibility of witnesses.determiningin thelatitudesubstantial
(1986). the773, jurythe which observes778 It isTilney, 128 N.H.

orwitnesses, testimony, acceptinghears theircredibilitytheir andjudges
credibility, thedeterminingIn witnesspart.it in or in Id.rejecting whole

adoptandtestimony,ofreject partsand otherjury may accept partssome
Accordingly,Id.bystatements witnesses.one or the other of inconsistent

in the face ofout”“flippedto that hepolicethe defendant’s statement
himshe came towardsher afterinfidelityMcKenzie’s and stabbed

actedthat the defendantjuryfor the to concludea rational basisprovided
bodily injury.only to cause seriousrecklessly purposeor with a

tointoxicated ashe was soargues thatalternativelyThe defendant
juryfor a tointent, a rational basisprovidingculpable therebynegate any
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convict on the The had alesser-included offenses. defendant .278 BAC
shortly stabbingafter the and incoherent remarks togave police and
paramedics. arguesThe defendant this indicia of intoxication provided a
rational the jurybasis for to convict on the lesser-included offenses

tonegated purposelybecause the defendant’s intoxication his intent kill
McKenzie.

The State that theresponds defendant’s level of intoxication was not so
severe as to the intent murder. The reliesnegate to State on State v.

(1987). There,Guglielmo, jury130 N.H. 240 we held that the could have
rationally thefound that defendant not too intoxicated to actwas with the

to kill hepurpose responded coherently logicallywhere had and during
negotiations situation,thepolice,with was aware of seriousness of the had
fired in the of saying were,direction officers after he knew where they and

hesaid would “kill them all.” Id. at 246-47. The outpointsState that here
the policedefendant understood the statements of himinstructing to

officers,surrender. kill thethreateningWhile to he acknowledged that
“gravelyMcKenzie had requiredbeen hurt” and an ambulance. Medical

policeand testified that chronic aswitnesses a alcoholic such the defendant
normallycould function with high levels of Theintoxication. State also

points to thattestimony spoke coherentlyestablished the defendant later
dayon the of the officers instabbing hospitalwhen the mentioned

in Lastly,McKenzie’s condition front of pointshim. the State to several
inbeer cans with thesmudges apartment,red found suggesting the

maydefendant become followinghave more intoxicated the stabbing.
(1996)providesRSA 626:4 that:

not, such,Intoxication is as defense. may,a The defendant
however, introduce evidence of intoxication whenever it is
relevant to an elementnegate charged,of the offense and it shall
be taken into consideration in suchdetermining whether element
has proved beyondbeen a reasonable doubt.

record,Considering entire nosaythe we cannot there was rational basis
a juryfor to find that the negated anydefendant’s intoxication purpose to

kill McKenzie. followingThe defendant’s conduct his arrest and his .278
Moreover,BAC both indicate severe intoxication. the State’s reliance on

v. isGuglielmo misplaced. AlthoughState the defendant here displayed
conduct,somewhat similar standsGuglielmo propositionfor the that the

jury reasonablycould have found the defendant’s intoxication did not
kill,negate his onlyintent to not that it was the rational conclusion. See

case,Guglielmo, 130 at 247. In testimonyN.H. the instant the of medical
police defendant,and failed to theexperts possibilityforeclose that the

alcoholic,although a severely byseasoned was affected his intoxication.
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conductthe defendant’sresolve whetherjuryfor the toSimilarly, it was
Finally, severalconcussion.byor his minorintoxicationbyonbroughtwas

the defendantthatconclusively provenotdosmudgesredbeer cans with
stabbing.after themore alcoholconsumed

basisany rationalprecludedthat the evidencenot persuadedareWe
ability tonegated hisintoxicationdefendant’sto find that thejuryfor the

and hisBACConsidering the defendant’sintent to kill.purposefulform a
on the lesser-­have convictedjurythe couldstabbing,thefollowingconduct

defendant, tooalbeitthat therationally concludingbyoffensesincluded
thekill, recklessly or withactedintent to stillto form theintoxicated

bodily harm.to cause seriousonlyintent
fora rational basisrecord, find that there wasthe wereviewingAfter
theAccordingly,offenses.on the lesser-includedjurythe to convict

attempted degreefirstonjuryto instructionswas entitleddefendant
attemptedoffenses ofconduct as lesser-includedand recklessassault

for attemptedconvictionremand the defendant’smurder. reverse andWe
affirmed, it notis as wasfor assaultdegreemurder. The conviction first

appealed.

Reversed and remanded.

Duggan Galway, JJ., concurred; Dalianis,Broderick, C.J., andand
J., specially.concurred

I the evidenceDALIANIS,J., agreeBecause thatconcurring specially.
guiltythe defendant ofjuryfor the to findfurnished a rational basis

instead ofreckless conductattempted degreefirst assault and/or
murder, I writemajority opinion. separatelyI in theattempted concur

attemptedofstatutoryme that the elementsit is not obvious tobecause
theconduct are subsumed withindegreefirst assault and reckless
forthe State conceded this issueelements of murder. Becauseattempted
it;analyzedoes notmajority properlythe of this thepurposes appeal,

however, in a future case.to issue that we should decideit seems be an
attemptedwhetherit that few courts have addressedAlthough appears

murder,attemptedofa offensedegreefirst assault is lesser-included
is a lesser-includeddegreefirst assaulthave addressed whetherseveral

Compare Hayesreached different conclusions.offense of murder and have
(Fla. (assaultState, 374, is not lesser-­App.)376 Dist. Ct.v. 368 So. 2d

murder; included offenses which mustonlyof “the lesserincluded offense
involveQthat athose offensesin a homicide caseupon [are]be instructed

(Fla. 1979),death”), denied, 2d 345 withcert. 378 So.or unlawfullawful
1985)(offenses(Mich.158,162 ofWilliams, App.Ct.People v. 374 N.W.2d

harmmurder, great bodilyintent to dointent to assault withassault with
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and assault dangerousthan murder with weapon “cognateless are lesser
murder), denied, (Mich.degreeof appealfirst 480 N.W.2d 148offenses”

1988).
also disagreedCourts regardinghave whether reckless conduct is a
offense of attempted murder. Compare Feliciano,State v.lesser-included

(Haw. 1980) (reckless306,618 P.2d 308 endangering in degreethe second
is lesser-included of because,offense attempted crimes,murder in both the

does not die but is inplaced jeopardy injured,victim of being and
legislative placesscheme reckless inendangerment same classification as

murder),murder attempted State,and and 185,Guzman v. 188 S.W.3d
(Tex. 2006) conduct,189-90 Crim. App. (deadly which requires proof that

defendant inrecklessly engaged conduct that placed victim in imminent
danger of bodily injury,serious is lesser-included offense of attempted
murder), (Ind.State, 466, 1998)with v. (trialWilson 697 N.E.2d 477 court
correctly refused to instruct on criminal recklessness as a lesser-included

murder), Rush,of attemptedoffense and v. 424,State 50 S.W.3d 430-31
(Tenn. 2001) (neither aggravatedreckless assault nor felony reckless
endangerment are lesser-included offenses of attempted second-degree
murder, but misdemeanor endangerment is such areckless lesser-included
offense).
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