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20,heard on the amendment to House Bill we conclude that the enactment
651:2,of RSA Il-e during the 1981-1982 special session did not violate the

I,due process protections of Part Article 15 of the State Constitution.
The Federal Constitution petitioneroffers the greaterno protection

than does the State Constitution S,under these circumstances. LSee C &
244 F.3d at 605 that(concluding “bona fide” legislation norequires notice

heard).or toopportunity be Accordingly, we reach the same result under
the Federal Constitution as we do under the State Constitution.

Affirmed.
GalwayBroderick, C.J., Duggan, Hicks, JJ.,and and concurred.
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Strelzin,A.general (,Jeffery senior assistantKelly Ayotte, attorneyA.
for the State.orally),on the brief andattorney general,

(JohnRamsdell, P.L.L.C., P. Kacavas on theof ManchesterKacavas &
orally), for the defendant.brief and

defendant, Hall, theDUGGAN, a decision ofappealsJ. The James J.
J.) of new(McGuire, appointmentmotion forSuperior denyingCourt his

counsel. vacate and remand.We
in The was ofThe facts not defendant convicteddispute.relevant are

appeal.reversed onmurder in 2000. That conviction wasdegreesecond
(2002).394, andHall, 148 401 The was retriedv. N.H. defendantSee State

Seeof affirmed that conviction.again degreeconvicted second murder. We
(2005).Hall, 374,379v. 152State N.H.

filed to newappointthe counsel a motionSubsequently, defendant’s trial
a for newcounsel the of the defendant with motionpurpose assistingfor

motion, court’s onalleged awaitingtrial. In she that while this decisionthe
herthe had informed of federalappeal,the defendant’s second defendant

certain at retrialsupported argumentcase an that evidence hislaw which
grounds. The defendant’sjeopardyshould have been excluded on double

a ifhim she raise issue at third trialtrial counsel informed that would this
in the motionagain arguedthe defendant’s conviction were reversed. She

ofappointto new that she had rendered ineffective assistancecounsel
duringcounsel not issue the defendant’s secondby raising evidentiarythe

motion, aobjectedtrial. to the and it denied withoutThe State was
hearing.

(1) seekingThe an defendant aappeals, arguing indigentdefendant that:
ofuponnew claim of ineffective assistancetrial based a non-frivolous
I,Partrightcounsel a to counsel under the Due Process Clause ofhas

(2)Constitution; if theHampshireArticle 15 of the and evenNew
counsel, of hisrighthad no absolute to the trial court’s denialdefendant

ofmotion under these was an unsustainable exercisecircumstances
discretion.
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I. Right to Counsel

I,arguesThe defendant that Part Article 15 of the State Constitution
guarantees righthim the to the assistance of counsel on his motion for a
new disagree.trial. We

rightWhether a defendant has a to be onrepresented by counsel a
motion trial impressionfor new is an issue of first for this court. Because

Constitution,the solely upondefendant relies the State base ourwe
alone,decision itupon using only analysis.federal cases to aid in our See

Comm’r, 521, (2006).Gonya v. N.H. 524Dept,Ins. 153 N.H. Because this
law,poses questionissue ofa constitutional we review it See Inde novo.

(2005).658,the BergMatter & N.H.Berg, 152 661of

In deciding whether the State Constitution mandates the
appointment of counsel in a wegiven proceeding, employ the three-prong
test byarticulated the United States inSupreme Court Mathews v.

319, (1976). Cook,Eldridge, 424 452, (1984);U.S. 335 State v. 125 455N.H.
see, (2002)e.g., S., 489,In re Brittany 147 N.H. 491 (considering State

rightconstitutional to in proceedingcounsel to terminate guardianship);
Cook, at (considering125 N.H. 459 rightState constitutional counsel into

(1)Thus,habitual offender weproceedings). consider: the interestprivate
(2)action;byaffected the official the risk of an erroneous ofdeprivation

used,such through value,interest the the ifprocedures probable any,and
(3)of additional or substitute andprocedural safeguards; the government’s

interest, considering the function andinvolved the fiscal and
administrative burdens that additional or substitute procedural
requirements S.,Brittany 491; Cook,would entail. N.H. at147 see 125
N.H. at 455-56.

beginWe by examining privatethe interest in this case. The defendant
argues that he inliberty reliabilitymaintains a interest the of his
conviction, the fairnessfundamental of the trial in thatresulting
conviction, libertyand the of he has deprived consequence.which been as a
The State argues libertythat the defendant has no interest since he has
already been convicted hadand has that conviction appeal.affirmed on

relief,Post-conviction assuch a motion for a uponnew trial based
counsel,ineffective ofassistance is “civil in nature.” Pennsylvania v.
(1987).551, defendant,Finley, by481 557 It isU.S. initiated the who has

relief, id., and,exhausted his avenues to secure direct see unlike a criminal
trial, penalties. Therefore,will not result in processincreased the due

that requireconsiderations of toappointment counsel criminal defendants
are not inpresent actions for post-conviction relief.
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own,not, on terminate a defendant’sa does itsnote that convictionWe
(1984).Palmer, 517, 523U.S.Hudson v. 468rights. Seeconstitutional

However, distinction betweenrecognized the “crucialpreviouslywe have
a conditionalliberty beinga has ... and denieddeprived of onebeing

non-incarceratedthat incarcerated andone desires” andliberty interest
Gibbons, 135“an interest.” State v.equal libertynot sharedefendants do

Moreover,(1992) omitted; the320, original).inellipsis321 (quotationN.H.
automatically theguaranteedoes notlibertyof a interestpossible loss

(1974) (“[federal]Duval, 422, 426v. 114 N.H.to Duvalcounsel.right Cf.
everyin instance whererequire rightnot the to counselprocessdue does

exists”).of incarcerationpossibilitythe
into that at issueanalogousissue in this case islibertyThe interest at

There,S., counselsought appointeda motherBrittany 147 N.H. at 491-92.
her in theplacing daughterin terminating guardianshipto a orderassist

at we the “fundamentalrecognizedof a third Id. 490.Whilecustody party.
interest,” that the mother’s interestlibertyof a we foundparent’snature

in thethat at issuehearingin termination was “less substantial” thanthe
Id. at reasoned thatguardianship “[t]he491-92. Weproceeding.initial

rights notpossible parentalwith the return of isprivate interest associated
of thosea mirror of the interest involved with the initial lossimage private

had thealready duringthe mother’s been “curtailedrights” rightsbecause
Moreover,guardianship Id. at 491-92. we found thatproceeding.”initial

proceeding no increased risk to further“impose[d]the termination
atthose therefore the interest stakedeprivation rights, privateof’ and

than the initial proceeding.was less at Id.
Similarly, libertythe defendant here a fundamental interestpossessed

Like of inprior liberty Brittanyto his conviction. the interest the mother
S., liberty during previousthe defendant’s interest was curtailed

trial,proceedings; namely, and A motion a newappeal.his conviction for
byan on an of is an the defendantguardianship, attemptlike attack award

him. inrightsto have certain returned to His that isproceedinginterest
libertyof his trial onimage” appeal.not the “mirror interest at his or

Thus, liberty post-conviction,while a defendant retains some interest it is
of a hasless substantial than that defendant who not been convicted.

deprivationnext risk of ofWe examine the an erroneous a defendant’s
procedures arguesinterest the used. Theliberty through defendant that

of a risk he willhaving highnot the assistance counsel creates that be
erroneously deprived libertyof his interest he has the burden ofbecause
proof on an assistance of counsel claim and the are of aineffective issues

maynature. a benefit from thecomplex constitutional While defendant
attack,of theassistance counsel on a collateral certain factors lessen need

for the assistance of counsel.
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case,In this the motion for new trial a aby judge, jury.was decided not
recognized trial,We have that where there juryis no there is less need for

the Cook,assistance of an inattorney organizing arguments. 125 N.H. at
case,Additionally, motions,456. in this there transcripts,are and briefs

from the trial and thatappealdirect the defendant can use in preparing a
(1974)a 600,motion for new trial. See v. 417Moffitt,Ross U.S. 615 (finding

record,theaccess to trial appellate opinionsbriefs and prosufficient for se
gain review).litigant meaningfulto on discretionaryaccess appellate Such

documents are judge providealso available to the to a reliable factual basis
Furthermore,for rendering a decision. See id. the thatrisk the defendant

may deprivedbe aerroneously of new trial is lessened here because the
ofreliability the defendant’s conviction beenhas tested through both trial

Thus,and appellate review. we a lackconclude that of assistance of counsel
on a formotion a new trial not adoes create substantial risk that the

erroneously depriveddefendant will be libertyof a interest.
interest,weFinally, government’sexamine the including the function

involved and the fiscal and administrative burdens that the ofprovision
S.,court-appointed counsel would entail. See 147Brittany N.H. at 493.

recognizeWhile we that ofappointment counsel would abenefit defendant
collaterally attacking a conviction and would assistlikely bycourts
narrowing issues,organizingand the the automatic appointment of counsel
would impose significantalso a fiscal and administrative burden on the
State.

us,On the record before have regardingwe no facts the number of
collateral in Hampshire. However,attacks filed New experienceour is that

filingssuch are not uncommon and frequently, single prisonera will
toattempt collaterally attack a several Certainly,conviction times. the

Thus,number petitions insignificant.of these is not the torequiring State
inappoint proceedingscounsel all such impose significantwould a financial

and administrative burden on State.the

factors,In the threebalancing we conclude that given the
interest,defendant’s less than substantial liberty the low ofrisk an

interest,deprivationerroneous of that the government’sand ininterest
burden,fiscalavoiding a and administrative due process requiredoes not

counsel to be appointed to assist a defendant amaking post-conviction
motion for a new trial.

This conclusion is consistent with that the Supremeof United States
Court in v.Pennsylvania There theFinley. soughtdefendant appointed
counsel to assist her in seeking post-conviction relief in state court on her

degreesecond murder 481Finley,conviction. U.S. at 553. The Court
rejected her argument obligatedthat the State was under the Federal
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counsel, right appointed“the toholding thatprovidetoConstitution
Thefurther.” Id. at 555.right,of and noappealthe firstcounsel extends to

of the criminalpartrelief “is notpost-convictionthatreasonedCourt
in atId.in to be civil nature.”and “is fact considereditself’proceeding

furtherrelief “is evenpost-convictionthatThe Court determined557.
Id. atdirect review.”discretionaryisfrom criminal trial thanremoved the

thisobligation provideno toThe concluded that “States have556-57. Court
bydo, fairness mandatedrelief, theywhen the fundamentalof andavenue

lawyer assupplythe State arequiredoes not thatthe Due Process Clause
omitted).(citationId. atwell.” 557

II. Unsustainable Exercise Discretionof

if no torightabsoluteargumentfallback is that evenThe defendant’s
motionexists, to counsel on aappointcounsel trial courts have discretion

case, trial courttrial, by doingthat not so in this thefor new and
agreeof that a trialan unsustainable exercise discretion. Wecommitted

appointto counsel.court has discretion

Duval, 426, heldIn v. 114 N.H. at we that the StateDuval
inguarantee rightnot an automatic to counsel civilConstitution does

however, “the maythat trial courtcontempt proceedings. recognized,We
427;“complicated”in cases. Id. at seeappointin its discretion counsel”

Cook, 125 400. include the of aComplicating capabilityN.H. at factors
himself, proceeding,to for the of the thespeakdefendant character

issues,of andcomplexity the circumstances which show that the defendant
if notunfairly provided.would be treated the assistance of counsel were

Duval,See 114N.H. at 426-27.
a thecontempt proceeding, reasoning appliesWhile Duval involved civil

trial, of atypes proceedings potentialto a motion for a new as both involve
Thus, may,of the trial court in itsongoing liberty.or restriction one’s

discretion, counsel to the in a motion for aappoint makingassist defendant
new trial.

appointthe motion toBecause the trial court denied defendant’s
to determinehearing explanation,counsel without a or an we are unable

had noit did so because it concluded that the defendantwhether
discretion,counsel, court,if in concludedconstitutional to or the itsright

Thus,did the of counsel.require appointmentthat the Duval factors not
discretionaryfor of the factors announcedapplicationwe remand the case

opinion.in this

Vacated and remanded.

GalwayDalianis, Hicks, JJ.,and concurred.


