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homeof theit,to not an abandonmentand return isretain the home there
Austin, 52.46 N.H. atright.of the homesteadrelinquishmentor a

theprison,to life in withoutHere, was sentenceddefendantthe
wayin nofrom the home washis absenceparole.of Thuspossibility

admission, soldMoreover, the homestead washis own“temporary.” by
Roe, the court toappointed bywasClifford whoyears ago” by“several

theholdings. Underreal estatecertain of the defendant’smonitor
case, that the defendant’swe holdof thisparticular circumstances

extinguished.beenrighthomestead has
theplaintiff’s thatnot address the assertionruling,our we needGiven

or contentionthe defendant’sexemptionwaived the homesteaddefendant
realprofit“the rental from his investment estate”that is entitled to nethe

it.waivingas forconsideration

Affirmed.
DugganBroderick, Hicks, JJ.,C.J., concurred.and and
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A.Kelly Ayotte, attorney Fuller,D.general (Stephen senior assistant
general,attorney orally),on the brief and for the State.

Vanacore, Concord,John of byG. and fororally,brief the defendant.

BRODERICK, defendant, Cohen,C.J. The appealsMichael an order from
J.)(Cullen,the Concord District Court denying his motion returnfor of

property. We affirm.
The record thesupports following. Cohen a store inowns record

2002,InConcord. the State executed a search warrant at storethe and
Cohen,seized several compact belonginghundred discs to hewhich had

been offering for sale.
wasCohen withcharged seven misdemeanor counts of transferring,

sell,with to copiesintent of maderecordings without the writtenexpress
2005).consent of their owners or Seeperformers. RSA 352-A-.2(Supp.

anyCohen was never of charges,convicted of the as some were dismissed
and the State chose not to Itprosecute appearsothers. that Statethe was

proveunable to that Cohen knew or should tapeshave known that the
were created without the permission of the owners or performers.

Cohen then to compactmoved have the discs returned to Thehim. State
objected, thatarguing compactthe discs were Duringcontraband. the

stated,hearing, attorney fact,Cohen’s “In ifwe the upconcede CDs ended
store,back inup his he selling again,was those CDs it would entirelybe an

new offense!” Cohen makes similar concessions on trialappeal. The court
motion,denied Cohen’s “The instating, question beingitems were offered

for when theysale were It illegalseized. would be to sell these items
thatknowing they are counterfeit.” The defendant then filed a motion to

reconsider, denied,to objected.which the State That motion was and this
appeal followed.

The legislature procedures governinghas established protectionthe and
(2001).return of property seized for use at trial. RSApossible 595-A:6

state,These rules in part:relevant

Upon application by defendant, claimants,a prosecutor, or civil
shall,the court... notice toupon a defendant and andhearing,

shown,forexcept good cause toorder returned the rightful
any value,owners ... ofproperty constitutingevidential not
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ain of searchseized executionpropertyAll othercontraband....
the shall bepolicethe hands ofcoming intowarrant or otherwise

ofdisposedshall be asof the orproperty,to the ownerreturned
orders, include forfeiture andmayjusticeor whichthe court

in thepublic requires,interestor as theeither sale destruction
dueor in accordance withjustice,of court anddiscretion the

process of law.

contraband,notdiscs areargues compactCohen that theappeal,Id. On
requirethat theiris interest wouldadditionally publicthat there noand

forfeiture.
underdisposition propertyon the ofrulingtrial court’sWe review a

Gero, 152v.of discretion. State595-A:6for an unsustainable exerciseRSA
(2005). notthe decision is379, To that trial court’s381 showN.H.

clearlyruling wassustainable, must that the court’spartya demonstrate
case. Id.unreasonable to the of hisprejudiceuntenable or

may propertylose his underpartythat an innocentCohen concedes
(1996)442,Michigan, 516 453Bennis v. U.S.forfeiture statutes. See

bywhen husband to solicitforfeiture of wife’s car used(upholding
(1877)395,States,Distillery 96 U.S. 402Dobbins’s v. Unitedprostitute);

byfor illegallessor’s when used(upholding property purposesforfeiture of
(1827)lessee); 1, byofPalmyra, (upholding ship25 U.S. 14 forfeitureThe

is,it for Thisprivateering). concepthe did not know usedowner where was
primarilythingin in the notion that is here consideredpart, “[t]herooted

offender,” not. 25 at 14.Palmyra,if its is The U.S.as the even owner
however, from othersdistinguishablethat his case isargues,Cohen

to the one CDby anybody regard“no crime committed withbecause was
tried, guilty.”was not foundfor which he was [but]

352-A:2,11(b) possessionin the ofagree nothing prohibitsthat RSAWe
the owners orpermissionwithout the ofcompact produceddiscs

However, that adisagreewe with Cohen’s conclusion suchperformers.
discs contraband anddispositivedetermination is as to whether these are

That of such discs is notpossession compactbe returned to him. theshould
not that the discsillegal under this statute does meanparticular

otherpursuantdo not contraband to statutes.themselves constitute
contraband,Indeed, or, in thethey may constitute suchwe conclude that

alternative, they maythat be derivative contraband.
byor excluded“prohibitedare those which areContraband materials

INTERNATIONALor THIRD Newtreaty:law forbidden.” WEBSTER’S
2002).(unabridged may494 Contraband also be definedDICTIONARY ed.

DICTIONARYpossess.”are to BLACK’S LAW“[g]oodsas that unlawful ...
2004).(8th on thisDictionaryBlack’s further elaborates341 ed. Law
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definition: contraband se is whoseper “[pjroperty possession is unlawful
regardless used”;of how it is derivative “[propertycontraband is whose

it inpossession becomes unlawful when is committing illegalused an act.”
proposes definition,Id. Cohen an alternative that contraband generallyis

“any property produce possess.”which is unlawful to or We need not adopt
any 595-A:6,however,one of these definitions for of RSApurposes anyas
of them bemay applicable given particularthe facts of a case.

begin by examining compactWe whether the discs at issue could be
11(b)352-A:2,perconsidered contraband se. RSA not onlyis the statute

governs productionthat the illegal and distribution of compact discs. To
the the madecontrary, legislature has it a to orproducemisdemeanor
publish, permission author,without of anythe uncopyrighted literary,
dramatic composition, many 352:1,or musical as well as other works. RSA

(1995). Congress:2 aSimilarly, has made it tofelony willfully infringe
havingeither of a ofcopyrights $1,000,works value more than or for

purposes of or privatecommercial advantage gain.financial 17 U.S.C.
506(a) (2000); (2000 2003).§ §18 U.S.C. 2319 & IllSupp. As the creation of

incompact of copyright illegaldiscs violation laws is under both State and
statutes, contraband,federal we conclude suchthat discs are per se and

thus contraband for the RSApurposes of 595-A:6.

However, even if we assume that illegally produced compact discs
se,not theyare contraband per nonetheless constitute derivative

contraband. Derivative contraband “includes tools or instrumentalities
that a wrongdoer has used in the ofcommission a crime.” v.Bennis
Michigan, 516 460.U.S. at The of inproduction compact discs violation of
copyrights, and without the permission of the work’s author or owner for

works,uncopyrighted 506(a);a §is criminal offense. 17 U.S.C. 18 U.S.C.
2319; 352:1,§ RSA :2. ifAccordingly, even Cohen didhimself not produce

discs,these socompact likelywhoever did committed several hundred
misdemeanors, 352:1, :2;State or federalvarious felonies. See RSA 17

506(a); Thus,§ §U.S.C. 18 2319. argumentU.S.C. Cohen’s that “no crime
incorrect,bywas committed isanybody” assuming that the compact discs

inat issue were fact created or transferred in violation of these State or
federal laws. The maydiscs themselves be the ofinstrumentalities the
commission a crime—the byof means which protectedanother’s work was
illegally copied and, accordingly, may be derivative contraband.—

Furthermore, possession does not meannecessarilyunlawful
possession. legislature,criminal The having chosen not to thecriminalize

352-A:2,suchpossession of discs undercompact necessarilyRSA has not
possessionsanctioned of the same. theAllowing possessioncontinued of
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Congress’ andthwartsneither nor distributedproduceditems that can be
inrights copyrightedin authors’express protectingintentlegislature’sthe

2003)(2000 Supp. Illtit. 17 &works. See U.S.C.uncopyrightedand
(199511(b)(entitled 352:1, :2; 352-A:2, Supp.&RSA RSA“Copyrights”);

2005). inof discs createdpossession compactofRegardless whether
criminalized, compactthat suchwe holdviolation of these laws has been

595-A:6, areunder andRSAdiscs nonetheless constitute “contraband”
in assubject disposalto a cases such this.thus court’s

procurethe to civilCongress copyright abilityhas also holdersgiven
rightsthegrantinginterests them exclusiveinjunctions protect byto their

performance, display,andreproduction, adaptation, publication,of
copyright infringement.of for 17 U.S.C.irrespective criminal sanctions

(exclusive (civilworks), 502-505 remedies forrights copyrighted§§ 106 to
(2000).infringement) Presumably, provideState similarcopyright statutes

lawslongstanding protectingThe State’s extensive andprotections.
strong thepublic policy againstauthors’ and artists’ works indicate a

distribution, by anyone.such RSApossessionand of itemsproduction,
(enacted 1895).852:1, :2 in

groundsthe trial made its on therecognizeWe that court decision
theyoffered for when werecompact beingthat the discs “were sale

seized,” chapterits order onand thus seems to have based RSA 352-A
Accordingly, althoughrather other or federal statutes. wothan State

court,conclusion, groundsreach in on than did the trialpart,our different
that beillegally produced compact maywe nonetheless conclude discs

595-A:6,in ofdisposed by regardlessof a court accordance with RSA the
or ofguilt innocence the discs’ owner.

trial orderrequiredWe do not decide whether a court is to these discs
506(b)of, §in of adisposed even the case conviction. Contra 17 U.S.C.

(“the shall, to penaltycourt in its of conviction in addition thejudgment
therein order the and destruction or otherprescribed, forfeiture
disposition copiesof all or and allinfringing phonorecords implements,
devices, in the of orequipment infringing copiesor used manufacture such

added)). However, that,sayphonorecords” (emphasis givenwe cannot
considerations, necessarily unsustainablythese the trial court here

Gero,discretion in 152 N.H. atapplyingexercised its RSA 595-A:6. See
381.

maythat discs beillegally produced compactBecause we determine
contraband,of as we not determine whether thedisposed publicneed

386;interest the result. id. at RSA 595-A:6.requires same Cf.
then,issue,only remaining compactThe is Cohen’s werewhether discs

below,in fact inproduced violation of State or federal law. Cohen conceded
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and again appeal,does on compactthat the discs counterfeit. Thewere
trial specific findingcourt also made a to this effect. We read these

the findingconcessions and trial court’s as thea determination that
compact discs violated either State or federal statutes regarding
copyrights. contraband,theAccordingly, discs arecompact and the trial
court its denywas within discretion to Cohen’s motion for ofreturn
property.

Affirmed.

HICKS, JJ., concurred; DALIANIS, J., GALWAY,DUGGAN and with whom
J., joined, dissented:

DALIANIS, J., dissenting. majorityThe innothingconcedes that RSA
11(b) 2005)352-A:2, (Supp. prohibits possessionthe of compact discs

produced permissionwithout the the performers.of owners or It further
notes that per by“contraband se” is defined Law asDictionaryBlack’s
“[pjroperty possessionwhose unlawful ofregardlessis how it is used.”

Dictionary (8th 2004).Black’s Law 341 ed. majorityThe then cites
State and statutes prohibiting production, publication,Federal the or sale
of copyright-infringing materials to reach the conclusion that compact
discs created in violation perof laws are secopyright contraband.
However, majoritythe explaindoes not how statutes prohibiting the
production, orpublication, possessionsale of certain works render of such

Thus, Iworks unlawful. thedisagree majority’swith conclusion that the
compact maydiscs at seperissue constitute contraband.

I disagree case,further that the discs incompact at issue this on the
us,record before constitute derivative contraband. The State tohas failed
defendant,show that the or party, anya third crime or illegalcommitted

act, or that the inpropertyseized was used the of suchanycommission act.
Instead, merelythe State theposits compactthat discs “were created and
apparently sold or distributed defendant by party,”to the a third and that
such manufacture and sale have” a“would constituted violation of RSA
352-A:2.The majority positioncredits the thatby notingState’s the party

partiesor responsible for theproducing compact “likelydiscs committed
misdemeanors,several hundred State or various federal felonies.” While

merit,the majority’s mayconclusion have on the here nothingrecord it is
more than conjecture, suppose criminalityand we cannot iswhere there

proven.none
are, fact,”The majority compactconcludes that the discs “in contraband.

uponIt bases its conclusion the defendant’s concession that resale of the
offense,”compact discs would constitute “new a bya and statement the

trial court that sale ofnoting knowingthe discs “would be thatillegal...
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trial courtThe of the defendant and theare counterfeit.” statementsthey
compactthe that the discs areassumptionpredicated uponare

counterfeit, not, view, for the State’smy sufficiently compensateinand do
theany propertyin that seized constituteswayto establishfailure

Thus, I respectfully dissent.contraband.

GALWAY,J., joins in the dissent.
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Dalianis, trial, defendant, Henderson,Following a thejury SidneyJ.
being a felon in of a firearm. RSA 159:3possessionwas convicted of See

J.)(2002). (Mohl, erred inappeal,On he that the Trial Courtcontends
him the ofsentencing mandatory sentencing provisionunder minimum

2005).651:2, toII-g (Supp.RSA We vacate his sentence and remand the
for resentencing.trial court

assault, see RSAcharged simpleThe defendant was three counts ofwith
(1996), firearm,in possessionand one count of felon of a see RSA631:2-a

trial,jury acquitted charges159:3. a he of the assault andFollowing was


