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Bandazian, P.A., (Stephenof ManchesterBorofsky, Amodeo-Vickery &
brief, Borofsky orally),E. on the and Mr. forBorofsky and Erica Bodwell

the plaintiff.

Haverhill, Massachusetts,Cormier, orally,andbyB. Michael of brief
for the defendant.

defendant, Bader,DALIANIS, judgmentthe enteredappealsJ. The Seth
J.) Stewart,plaintiff,in of the Loisby Superior (McHugh,the Court favor

Bader, in plaintiff’sof the tortLynnAdministrator of the Estate Vicki
action. We affirm.

1998,In a convictedfollowing May juryThe trial court found the facts.
Bader, 265,v. 148 N.H.first-degreethe defendant of murder. See State

(2003).(2002), denied, jurythe foundSpecifically,267 cert. 538 U.S. 1014
24,that, 1996, caused the death of hisAugust purposelyon the defendant
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wife, Bader, by shooting her in the head. The defendant wasformer Vicki
possibility parole.to life in without the ofprisonsentenced

1993,in InMay August gaveThe married Vicki 1991. shedefendant
child, thecouple adoptedto the Samuel. The latercouple’sbirth

cousins, 1994,Mayand Matthew. In the defendantJosephdefendant’s
divorce, final a month later.sought a which became

1995, hospitalized,In suicide. she wasJanuary attemptedVicki While
custodythe and of the children. Therequested granteddefendant was

engageddefendant then in a series of acts intended to remove the children
instance, inengagedfrom and alienate them from her. For heVicki

inrepeated legal ultimately reducingattacks that resulted the court
babyVicki’svisitation with her to seven hours of visitationsupervised per

addition,week. In he to Hesought Josephalienate and Matthew from her.
repeatedly Josephtold that Vicki was “fat” and “stupid.”

1995,in ofBeginning February perpetratedthe defendant a number
acts, instance,other intended to provoke Vicki to commit suicide. For he

paymentsterminated her treating psychiatrist,to which cut off her access
psychiatric help stoppedto and herpaying support,financial which cut off

March, 1995, son,her access to Inlegal help. April Mayand he directed his
Joseph, 1995,to write and mail In“hate” letters to her. June againVicki
attempted suicide.

1996,In January the defendant told Vicki that he would consider
sharing custody of the children her ifwith she would discontinue her legal

refused,efforts custody.to obtain When she he directed to toJoseph go
her home petand roast her two inparakeets the oven. Other acts for which
the responsibledefendant was havingincluded: Vicki’s car scratched and

14, 1996;tires slashed on Februaryits on that same day, having the
and,of her 1996,windows home shot out a BB gun;with at the end of April

having an unknown man come to Vicki’shome to tell her that “she would
not long enough getlive to of hercustody baby.”

1996,In August the defendant killed by shootingVicki her in the head
12, 1997,with a .22 caliber gun. He was not arrested until April after her

body had been discovered in gravea remote wooded in daysMaine. Two
arrest,after the defendant’s the plaintiff againstfiled two lawsuits him. In

action,one the plaintiff sought damages for wrongfulVicki’s death. The
plaintiff later amended this action to compensatoryseek enhanced
damages intentional,damagesand for or negligentreckless infliction of

action,emotional distress. In the other the to theplaintiff sought attach
defendant’s assets. The two were Followingcases consolidated. a bench
trial, $500,000the court awarded the plaintiff on her emotional distress
claims; this award included enhanced compensatory damages. On her

claim, $2,190,544wrongful death the court awarded in compensatory
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$2,190,544 in for a totaldamages compensatory damages,and enhanced
$4,881,088.damage award of

of the trial court’schallenges rulingsOn the defendant severalappeal,
He that the trial court erredlitigation. arguesthe course of thisduring

(2)(1) file; ruled that he couldwhen it: denied his motion to unseal the case
(3)contingency agreement;not to the fee ruled thatplaintiff’shave access

him from that he didcollaterally estopped arguinghis convictionmurder
(4)Vicki; summary thejudgment uponnot murder denied his motion for

(5)claim;infliction of emotional distress failed toplaintiff’s intentional
death and intentional infliction of emotionalplaintiff’s wrongfulsever the

(6)claims; tosummary judgment plaintiffthe withgranteddistress
hisdamages uponfor enhanced basedrespect liability compensatoryto his
(8)conviction; (7) damages plaintiff;excessive to the andmurder awarded

2005).(Supp.him see RSA 480:1 Weexemption,denied his homestead
in turn.argumentaddress each

I. Motion to Unseal

that the trial court erred when it denied hisarguesThe defendant first
himHe that this order ofdeprivedmotion to unseal the case file. asserts

VI;a trial. CONST. amend. N.H.right publichis constitutional to See U.S.
I,pt.Const. art. 15.

prosecutions,that all criminalprovides “[i]nThe Federal Constitution
right speedy publicthe to a and trial.” U.S. CONST.enjoythe accused shall

to a trialright public onlyamend. The Amendment confers theVI. Sixth
in criminal case. v.only DePasquale,a defendant and a Gannett Co.upon

(1979).368, does not contain a similar443 387 Our State ConstitutionU.S.
clause, I, a criminalguaranteePart Article 15 has been held tobut

Weber, 193, 196to a trial. See State v. 137 N.H.right publicdefendant’s
(1993).

inrecognize rightinvitation to such a thisdecline the defendant’sWe
theany authority proposition. “[I]nhis failure to cite forgivencivilmatter

review, laundry complaints regardingof a mere list ofappellatethe realm
court, legal argument, isby developedadverse the trial withoutrulings

419,judicial Douglas Douglas,v. 143 N.H.insufficient to warrant review.”
(1999) (citation Fearon, 494,omitted); 499see Keenan v. 130 N.H.429

(1988) (“offhand by neitherrights supportedinvocations” of constitutional
consideration).authoritynor warrant no extendedargument

II. Contingency AgreementFee

himthat the trial court erred when it deniedThe defendant next asserts
fee He contends thatplaintiff’s contingency agreement.access to the
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agreement subject attorney-client evidentiarythe was not to thebecause
him it.by denyingthe court erred access toprivilege,

contingency agreementthat the filed her feeplaintiffThe record shows
2002).(1997)508:4-e, Into IIIpursuant (repealedwith the court RSA

2002, file, includingthe to unseal the case theFebruary defendant moved
AprilThe trial court denied this motion incontingency agreement.fee

508:4-e, III Weground2002 on the that RSA was unconstitutional.
interlocutory appeal ruling.declined the defendant’s of this

insought contingency agreementThe defendant then access to the fee a
motions,pretrial uponseries of which either the trial court denied or which

motions,In pretrial arguedit declined to rule. these the defendant that he
to inagreement, part,was entitled access to the because it was not

theprotected by attorney-client privilege.
We review the trial rulingscourt’s under our unsustainable exercise of

standard,discretion standard. “To meet this the defendant must
demonstrate that the trial ruling clearlycourt’s was untenable or

Cos.,prejudiceunreasonable to the of his case.” v.Figlioli R.J. Moreau
(2005).618,151 N.H. 626

The arguesdefendant that had the court allowed him access to the
plaintiff’s contingency agreement,fee he would have it to argueused that
“the tort action lootingamounted to of the children’s by attorneysassets
who did not represent observes,the children.” As the plaintiff aptly this
argument “was not relevant or material to any question or element that

case,” thus,had to be inproved the and thedepriving defendant of this
argument did prejudice.not constitute Because the defendant has failed to
demonstrate the rulingsthat trial court’s or“clearlywere untenable

case,”unreasonable to the prejudice of his we hold that the court
sustainably exercised its discretion. Id.

III. Collateral Estoppel Criminal ConvictionofEffect

The defendant next contends that the trial court erred when it ruled
that, under the doctrine of collateral estoppel, his murder conviction

himprecluded arguingfrom that he notdid murder Vicki. He asserts that
(1)his conviction cannot preclusivehave effect because: he not tochose

(2)testify trial;at his criminal and one of the prosecution’s key witnesses
since,has allegedly, recanted.

A. ArgumentPreservation Concerning TestifyDecision Not toof

brieflyWe first the plaintiff’saddress assertion that the defendant did
not preserve argumenthis that his conviction lacked effectpreclusive
because he did not testify at his criminal trial. Specifically, plaintiffthe
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not he neverpreservecontends that the defendant did this issue because
he testified had he chosen toproofmade an offer of as to what would have

do so.
notplaintiff argument dependThe is mistaken. The defendant’s does

Rather, effect,in he asserts thatupon testimonywhat his would have been.
and, therefore,testify,he not to he was denied a fair trialbecause chose

criminal cannot have effect. The content of thepreclusivehis conviction
testimony givenhe would have at the criminal trial is immaterial to this
assertion.

Moreover, to theopposition plaintiff’sas the affidavit attached to his
clear, an offersummary motion makes the defendant did makejudgment

if convictionrespect produceof with to the evidence he would his didproof
affidavit,in In that heestoppelnot have collateral effect the civil trial.

averred:

myto murder ex-My murdering conspiringconviction for and
recklesslywas orperjured testimonywife ... was based on which

fact,In I amknowingly presented by prosecutors. completely
crimes,I those as well asinnocent of those crimes. believe that

acts directed at Vicki before herharassing threateningthe and
death, inby persons actingwere a or concertperpetrated person

ex-fianc[é]e,my Marywith Jean Martin.
I inprove paragraph through... can the statements the above

testimony throughthe of a witness known as “John Doe” and
indiscovery seeking my corpus proceeding.I am federal habeas

more was of him to this issue for our review. Seerequired preserveNo
103(b)(2).N.H. R.EV.

ArgumentsB. Merits EstoppelCollateralofDefendant’s

by judicial economy policyconsiderations of and a of“Spurred
judicatain the res andcertainty finality legal system,and our doctrines of

to avoid soestoppel repetitive litigationcollateral have been established
controversya must come to anpoint litigation particularthat at some over

omitted).(2003)Sullivan, 774,v. 149 N.H. 777 The(quotationend.” Cook
action, inparty prior persondoctrine of collateral bars a to a or aestoppel

any actuallyfrom issue or factprivity party, relitigatingwith such a
in action. Id. at 778.litigated priorand determined the

apply,For collateral to three basic conditions must beestoppel
(1) action;in eachsubject estoppelsatisfied: the issue to must be identical

(2) merits; andfinallythe first action must have resolved the issue on the
(3) a in the firstparty appeared partythe to be must have asestopped
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so. Id. “Thesewho didsomeonein withaction, privityor beenhave
of the moreturn, elementsunderstood, particularin asmust beconditions

mustpleadedisestoppelwhomparty againstathatrequirement,general
inor factthe issuelitigatetoopportunitypriorhad a full and fairhave

omitted).(quotationId.question.”
shouldhis criminal convictionwhyreasonsasserts twoThe defendant

First, heproceeding.in civileffect thisestoppelnot have collateral
he did noteffect becausehas no preclusiveconvictioncontends that his

he chose noteffect, that becausearguesIn hecriminal trial.testify at his
fairtrial, opportunityof a full anddeprivedhe washis criminaltestifyto at

disagree.or innocence. Welitigate guiltto his
(1985),Co., 508, 511 we127 N.H.Mutual InsuranceIn v. UticaHopps

estoppel:of collateralconceptsthat moderngivenheld

judgmentearlier criminalwhyin anprinciplethere is no reason
fromprosecutiona to the criminalpreclude partyshould not

if partythatproceeding,of fact in a later civilrelitigating an issue
inthe issue the firstopportunity litigatefull fair toenjoyed a and

fact, applyingrationale forstrongerIn there is ainstance.
than forformer criminal defendantagainst aestoppelcollateral

case, the criminalto a civil sinceagainst party priorit aapplying
of innocencepresumptionhad the benefit of thedefendant has

to theany fact essentialobligation provetoand the State’s
beyond a reasonable doubt.conviction

(Second) ofcase,Thus, to “follow the Restatementin that we elected
85(2)(a) (1982) injudgmentrule that aholding general§ in as aJudgments

inisauthority prosecution preclusivein an earlierfavor of the prosecuting
in thethe defendantagainstin a later civil actionpersonfavor of a third

and511 brackets(quotation,127 N.H. atprosecution.” Hopps,criminal
omitted).ellipses

however,rule, andgeneralto thisexceptioncarved out oneWe
toof a fairoverriding requirement opportunity“theintimated that

in therecognize exceptionswe otherpossiblemade it that wouldlitigate”
issue to whichrequires that “theestoppelfuture. Id. Because collateral

in theactually litigatedbeen contested andmust havepreclusion applies
raise noaction,” nolo contendere ... willpleawe held that “a ofprior

uponthe factscontroverts nor confessespleasince that neitherestoppel,
cases,that, in future weId. indicatedthe conviction must rest.” Wewhich

Judgments (1982)(Second) 28,29§§ foroflook to Restatementwould
effectspreclusiveto limit themightfactors that we considerequitablethe

In511-12.action. Id. atjudgment uponcriminal a later civilof an earlier



vein,this we specifically reserved judgment “on the significance of a
defendant’s choice not to intestify the criminal action.” Id. at 512.

decidingSince more thanHopps twenty years ago, we have not had the
opportunity to revisit this issue. Although the defendant in Aubert v.
Aubert, 422,428 (1987),129N.H. thatargued collateral estoppel should not
apply to her prior conviction because she did testifynot at her criminal
trial, we did not address the argument because she failed to preserve it.

A handful of in jurisdictionscourts other issue,have addressed the and
have all decided that a criminal defendant’s decision not to testify at his
criminal trial deprivedoes not him of a full and fair opportunity litigateto
the issues in that trial. See Farm Kane,State Fire and Cas. Ins. Co.v. 715

1558, (S.D.F. Supp. 1989);1560-61 Fla. Dettmann v. Kruckenberg, 613
238, 243-44, (Iowa 2000); Bonner,N.W.2d 249 823,Seddon v. 755 A.2dcf.

(R.I.824, 2000) (victim’s statute,827-28 rights which provides for
entryautomatic of judgmentcivil against criminal defendant upon final

felony trial,conviction of juryafter does not processviolate due rights of
trial;defendant who does testifynot at criminal defendant opportunityhad

so).to testify, but elected not to do
Dettmann, instance,for concerned a deathwrongful action brought by

the against,victim’s estate among people,other the teenager who had
been convicted of vehicular homicide in connection with the victim’s death.

action,In the civil teenagerthe tosought deny that he was driving the
vehicle itwhen collided with the victim’s vehicle and to claim that another
person had the Dettmann,driven vehicle at the time of the accident. 613
N.W.2d at 242. The trial court ruled that the teenager’s prior criminal
conviction himprecluded from thelitigating identity of the indriver the
civilaction. Id.

The Supreme Court of Iowa affirmed. Id. at 241. The court first held
that a criminal conviction could have collateral estoppel effect when

againstoffered the criminal defendant in a later civil proceeding. Id. at
248. The court then ruled that collateral estoppel applied in particularthis
case to preclude teenagerthe from relitigating the issue of who was
driving the vehicle at the time of the accident. Id. The court was
unpersuaded that,by the teenager’s argument because he elected not to
testify, he did not have a full opportunityand fair to litigate this issue. Id.
at 249. The court reasoned that the teenager decided testify,not to
presumably, because he assumed that he would benefit from this choice.

“Any however,Id. error in this trial strategy, no more defeats the
preclusive effect of his criminal conviction in the civil case than the failure
of litiganta to introduce relevant available evidence in otherany
situation.” Id.
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In thatKane, a similar conclusion.a court in Florida reachedIn federal
Kane, Supp.F.case, of 715 atthe defendant had been convicted arson.

action, thatarguedIn the insurer the defendant’s1559. a later civil
intentionallyhe had sethim whetherprecluded litigatingfromconviction

thatargument herejectedfire. Id. at 1560. The court the defendant’sthe
of whatlitigatefull and to the issueyet opportunityhad not had a fair

Id.he not to at his criminal trial. attestifythe fire because electedcaused
that, rightthe had the to refusealthough1560. The court noted defendant

defense, notalthoughin he could betake the stand his own andto
right, rightto could not thischoosingfor exercise this he invokepenalized

full to defenddeprived opportunitythat of a and fairargueto he was
“He himself byId. 1560-61. As the court stated: defendedhimself. at
attorneyhe could devise. Heutilizing strategythe trial that and hisbest

that, lost,he was a full and faircannot now claim because he denied
hearing on Id.the merits.”

and holdagreeWe the courts that have considered the issuewith
testify criminal trial on a chargethe defendant’s decision not to at histhat

opportunityhim the full fairfirst-degree depriveof murder did not of and
thatlightin of criminal sanctions helitigateto issues that trial. the“[I]n

faced, vigorouslydefend and toevery prosecutionhad incentive to the[he]
Niziolek,he Aetna Cas. Sur. Co. v. 481appeal,take an which did.” &

(Mass. 1985) (citation Bader,1356,1361 omitted); also 148see N.H.N.E.2d
argued prosecution impermissiblyHe the somehowat 267. has not that

behalf, chose notonlyhim from on his own that he toprevented testifying
circumstances, testifythat his todo so. Under these we conclude failure

atdeprive opportunity litigatenot him of a full fair to the issues hisdid and
trial.criminal

hascontendingThe for that his conviction nodefendant’s second reason
since,significantis because a witness haspreclusive prosecutioneffect

effect, arguesIn that hisallegedly, testimony.recanted his the defendant
preclusive he is innocentactuallyconviction should not have effect because

argumentof the crime for he was convicted. This turns the collateralwhich
Although “newlyon he that thisestoppel doctrine its head. asserts

innocence, andprovesdiscovered” evidence his actual this court the
the of New have bothHampshireUnited States District Court for District

rejected argument.this very
toThe discovered” evidence which the defendant alludes“newly

Stuto, prosecutionthe aalleged byconcerns recantation Sandro witness.
intrial,the he the role ofDuring present, backupStuto testified that was

Bader,shooter, when murdered 148 at 281. Hethe defendant Vicki. N.H.
he of vehicle after the murderdisposedalso testified that Vicki’s motor
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that, acts, fiancee, Martin,for Maryand these the defendant’s former Jean
$6,000.himpaid Id.

conviction,After his the learneddefendant that Stuto had allegedly
inmate,testimony prisonrecanted his to a asreferred to “John Doe.” Id.

affidavit,In his “John Doe” averred that Stuto informed him thathad
“Mary killJean Martin enlisted his assistance to Bader andVicki that Seth
Bader did not anything killinghave to do his ex-wife.” Id. (quotationwith
omitted).

Bader, considered,In “newlywe at whether thislength, discovered”
evidence entitled the defendant to a new trial. the trialupheldWe court’s

trial,this notdetermination that evidence did entitle him to a new in part,
merelyit was other the jurybecause cumulative of evidence considered.

at also upheldId. 282-83. We the trial court’s determination thethat
“newly evidence a adiscovered” was of such character that different result
probably would not be in another Id. atreached trial. 283-84. We

rejected affidavit,specifically his assertion that the detailingJohn Doe
recantation,allegedStuto’s is evidence of Stuto’s and theperjury that

is, therefore,defendant actually rejectedinnocent. Id. at 283. We also his
that, failingassertion toby grant his motion for a new trial or to conduct

evidence,inevidentiary hearing light newlyan of the discovered the trial
282,rights.court violated his federal due Id.process Althoughat 284-87.

decision,the defendant certiorari of oursought review the United States
Supreme Court denied his Bader v.petition. Hampshire,See New 538 U.S.

(2003).1014
The defendant raised invirtually argumentsthe same two federal

Warden,petitions. 02-508-JD,Bader v.habeas See No. Civ. 2003 WL
(D.N.H.21228520, 28, 2003); Warden,at *11-*13 v.May Bader New

(D.N.H.Hampshire, 02-CV-508-JD, 29,No. 2005Civ. WL 1528761 June
2005). In his first petition,such the defendant contended that duehis

rights violatedprocess perjuredwere because Stuto himself at trial and
Bader, 21228520,the State recklessly perjury.overlooked this 2003 WL at

*12. The federal court the petitiondistrict denied defendant’s for habeas
Bader, 21228520,relief. 2003 at *13-*14.WL

In his second federal habeas inpetition, arguments,addition to other the
that the knowinglydefendant asserted State or with reckless indifference

truth, Bader, 1528761, *1,to the perjury.tolerated Stuto’s See 2005 WL at
Bader,Again, rejected. 1528761,*4. his claim was 2005 WL at *4-*5.

theAlthough, in instant the assertsappeal, defendant that “some
jury or opportunitycriminal—should have the to theconsider—civil
credibility recantation,”and ofweight prosecution witness Stuto’s the fact

court,the originalis that trial this court and the federal district court have



considered, therejected acceptassertion. To defendant’sall and this
not to hisdeny onlyto effectargument require preclusivewould us

conviction, in of hisappealbut also to our decision his directcriminal
district courtHampshireas well of the New federalconviction as decisions

hisSimply put, despitefor habeas review'.upon petitionshis federal
for which he wasthat innocent of the crimeactuallyassertion he is

convicted, overturned, it is validuntil conviction is deemedunless and his
estoppelthe collateral doctrine.preclusiveand is entitled to effect under

(2006) (defendantSullivan, 211, notmayv. 214Therrien 153 N.H.Cf.
legalin criminalsubsequentconvictioncollaterally attack criminal

crime directunless he has been exonerated of viaactionmalpractice
relief).appeal or post-conviction

Summary JudgmentEntitlement toIV. Defendant’s

it hisargues the trial court erred when deniedThe defendant next that
infliction ofjudgment upon plaintiff’sfor the intentionalsummarymotion

summaryclaim. He asserts that he was entitled toemotional distress
to an affidavit. See RSAjudgment plaintiff opposingthe failed filebecause

(1997).491:8-a, II, IV
ofreviewing summary judgment,In denial we consider the affidavitsa

them, inevidence, all from theproperlyand other and inferences drawn
to Der Stok v. Vanlight non-moving party.most favorable the Van

(2005).Voorhees, 679,151 681 “If no of material factgenuineN.H. issue
law,existed, a ofmoving judgmentand the was entitled to as matterparty

summary granted.”then should have been Id.judgment
491:8-a, II in forprovides, pertinent part, party movingRSA that the

summary judgment accompanymust its motion with an “affidavit based
upon knowledge appearsof admissible facts to which itpersonal as
affirmatively tocompetent testify.” provisionthat the affiants will be This

providesfurther that:

in the accompanyingThe facts stated shall be taken toaffidavits
motion,the of thepurpose daysbe admitted for unless within 30

personalon are orcontradictory knowledgeaffidavits based filed
the opposing party showing specificallyfiles an affidavit and

grounds believingforclearly contradictoryreasonable that
byevidence at apresentedcan be trial but cannot be furnished

affidavits.

RSA491:8-a, II.

summaryThe torecord shows that the defendant was not entitled
ownjudgment genuinebecause his affidavit revealed issues of material
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- (1999).NH, 385,Hopkinsfact. See v. Bank HisFleet 148 N.H. 390
affidavit demonstrated that there was a as to he wasdispute whether
responsible wagedfor the so-called “terror Vicki.campaign” against

it,Although responsiblehe averred that he was not for he the courtalerted
to several who testified that he was thus aresponsible, revealingwitnesses
disputed defendant,of fact. the movingissue material Because as the
party, not meet burden showing genuinedid his of that there were no

fact,issues of material the as theplaintiff, opposing party, was not
required showing.to rebut his See id.

V.Failure to Sever Two Claimsof Plaintiff’s

the by severingThe defendant next asserts that trial court erred not
the plaintiff’s deathwrongful and intentional infliction of emotional
distress claims. Determinations of whether to bifurcate a case or sever the
issues before the court are to thecommitted trial court’s sound discretion.

Bow, (2001).67,See v.Blevens Town 146 N.H. 72 “The manner andof
timing of trial partthe of all or of the issues in an action is ofquestiona
justice withinand convenience the discretion of the trial whosejudge,
findings will not be andisturbed” absent unsustainable exercise of

(quotation omitted); Lambert,discretion. Id. and brackets State v. 147of.
295, (2001)N.H. 296 (explaining unsustainable exercise of discretion

standard).
The argues “Bydefendant that severance was because:required trying

issues,the deathwrongful and emotional the Superior[distress] Court was
trier ofasking simultaneouslya fact to a fine onimpose a convicted

murderer ankeep openand mind as to whether that convicted murder[er]
might harassed victim murderinghave his before her.” The defendant’s
speculation difficultyabout obvious of mental feat” is“[t]he th[is]

court,insufficient to establish that the trial of inwhich was the trier fact
case,this unsustainably failingexercised its discretion theby to sever two

claims. “We cannot base a that the courtfinding [unsustainablytrial
Ritzo,its discretion mere v. 141upon speculation.”exercised] Bohan N.H.

210,218 (1996) omitted).(quotation
that, Ramos, 118,The defendant in v.observes State 149 N.H. 127-28

(2004), “new,the court aadopted standard in criminalseverance-friendly
cases”; urges Ramos,he the to applycourt this standard to civil cases. In

127,149 N.H. at we theadopted American Bar Association standards for
joinder trial, joinderand severance of forcriminal offenses which allow for

cases,in all grant the or prosecution rightbut either defense “the absolute
to sever argumentunrelated cases.” We decline to address the defendant’s
that we should extend Ramos to civil cases it not fullybecause is

342,Indeveloped. See the Matter and 146Thayer Thayer, N.H. 347of
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ease,Ramos to this but(2001). applynot failed toonlyThe hasdefendant
toauthorityor casejustificationany policyto providehe has failedalso

joinderto andRamosthat should extendhis assertion wesupport
of civilclaims.severance

DamagesCompensatoryEnhancedVI.

LiabilitytoJudgment asSummaryA.

grantederroneouslythe trial courtnext contends thatThe defendant
liability enhancedto his forthe assummary judgment plaintiffto

affirm aWe willdamages his murder conviction.uponbasedcompensatory
if, andconsidering the evidencesummaryof judgmentcourt’s granttrial

to thelightin the most favorableproperlyall inferences drawn therefrom
ofgenuineno issuenon-movant, of evidence disclosesour review that

a matter offact, judgmentis entitled to asmoving partyand thematerial
(2001).Battles, 98, the trial court’s100 We reviewCoyle v. 147 N.H.law.

Id.the law to the facts de novo.ofapplication
malicious,wanton, oppressive, aggravatingor thean act is“When

of compensatoryin an award enhancedmay be reflectedcircumstances
compensatory625. These enhanceddamages.” Figlioli, 151 N.H. at

damages, are awardedcompensatorysometimes called liberaldamages,
Id. “The mere fact that an intentional tort isin cases.only exceptional

will, hatred, orsufficient; hostility,‘ill evilis not there must beinvolved
” Aubert, (quotationof at 431partmotive on the the defendant.’ 129 N.H.

omitted).

Here, of fact thedisputed regardingthere is no issue material
in his criminal trial ofdefendant’s conduct. The defendant was convicted

of thefirst-degree jury guilty causing]murder. The found him “purposely
context, “purposely”of Vicki In this means that hisdeath Bader.”

of another” and that his acts to furtherobject“conscious the death[was]
(1996).630:l-a, IIobject premeditated.”that “were deliberate and RSA

wanton,law,conduct, malicious andWe hold that this as a matter of was
justified compensatoryan award of liberaloppressive and therefore

Aubert, 431; 299,Gagne,damages. See 129 N.H. at Kowalski v. 914F.2dcf.
1990) (conviction(1st murder,second-degree entailed303 Cir. for which

intentionally infinding uponthat defendant inflicted force victim andjury
death,strong necessarilythat created and likelihood ofplainmanner

willful, conduct inencompassed elements of wanton or reckless as defined
context).wrongful death



B. AwardExcessiveness of

The next arguesdefendant that the trial court’s enhanced compensatory
damage award for deathwrongfulVicki’s so excessive towas as be
punitive. disagree.We

reviewingWhen the trial court’s ofaward “we considerdamages,
the in lightevidence the most prevailingfavorable to the party below.”

(2000)Mitoulas, 483, omitted).Klar v. 145 (quotationN.H. 487 willWe
overturn a ifdamage onlyaward we find it to clearlybe erroneous. Id.

Aubert,Punitive damages Hampshire,are not allowed in New 129 N.H.
431, statute, see,at Manchester,unless authorized by e.g., CityPorter v. of

30, (2004)151 damagesN.H. 46 (punitive permitted in actions brought
1983).§under 42 U.S.C. damages“[N]o are to be as aawarded

punishment to the defendant or as a andwarning example to deter him
and from Aubert,others like offenses incommitting the future.” 129 N.H.

omitted).at 431 (quotation

Aubert, jury’sIn we held thethat ofcompensatory damage award
$343,000 inwas not thelightexcessive of defendant’s and ill-­oppression

424,will the plaintiff’s injuries.and “severe and traumatic” Id. at 431.
Given cruelty Vicki,the defendant’s which intoward culminated his
premeditated her,and murder say,deliberate of we cannot as a matter of
law, that the amount awarded as enhanced compensatory damages was so
excessive as to be id. at 431.punitive. See

VIII. ExemptionHomestead

Finally, the defendant asserts that he is entitled theto homestead
exemption statute,under RSA 480:1. Pursuant to “Everythis isperson

$100,000 homestead,toentitled worth of his or her or of his or her interest
therein, as a homestead.” RSA 480:1. The right generallyhomestead is

372, 374fromexempt Labonte,attachment or encumbrance. In re 328 B.R.
(Bankr. 2005).D.N.H.

The of thepurpose exemptionhomestead is “to secure to debtors and
families, roof;their of thethe shelter homestead not to exempt mere

estate,ininvestments real or the profitsrents and derived therefrom.”
(1865).51,46Stanley,Austin v. N.H. 52 “[0]ccupancy is essential to the

Woodward, 63,of right.”existence the homestead v. 62Currier N.H. 65
(1882). be andoccupancy physicalSuch must actual in nature. TheSee id.

time,mere intention to theoccupy premises as a home at some future
without actual residency occupancy,or is insufficient to aestablish

Ahomestead. Id. absence from thetemporary premises, with the intent to
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homeof theit,to not an abandonmentand return isretain the home there
Austin, 52.46 N.H. atright.of the homesteadrelinquishmentor a

theprison,to life in withoutHere, was sentenceddefendantthe
wayin nofrom the home washis absenceparole.of Thuspossibility

admission, soldMoreover, the homestead washis own“temporary.” by
Roe, the court toappointed bywasClifford whoyears ago” by“several

theholdings. Underreal estatecertain of the defendant’smonitor
case, that the defendant’swe holdof thisparticular circumstances

extinguished.beenrighthomestead has
theplaintiff’s thatnot address the assertionruling,our we needGiven

or contentionthe defendant’sexemptionwaived the homesteaddefendant
realprofit“the rental from his investment estate”that is entitled to nethe

it.waivingas forconsideration

Affirmed.
DugganBroderick, Hicks, JJ.,C.J., concurred.and and
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