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(PaulEpsom orally),of on the brief andTwomey Office, TwomeyLaw
petitioners.for the

Arnold,attorney general (WynnA. E. senior assistantKelly Ayotte,
general, orally), respondent.the brief for theattorney on and

Galway, Hampshirethe Democraticpetitioners,J. The who are New
Democratic,ran or Libertarianparty Republican,and individuals who as

election,in ofgeneral appeal2004 New an orderHampshirecandidates the
J.)(McGuire, declaratoryforSuperior denying petitionthe Court their

organizationthat of on Newjudgment partiesthe and candidates
general is We reverse andHampshire election ballots unconstitutional.

remand.
the facts. thatfollowing petitioners allegedThe record Thesupports

byinthey disadvantaged Hampshire generalwere the 2004 New election
trial mandate arequestedthe of RSA 656:5 and that the courtprovisions
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method bothrandomly partyof and orderselecting order candidate on the
time, ballot,ballot. providedAt that RSA 656:5 for an “office formatblock”

in which all of the candidates for an office a box.groupedwere within RSA
656:5, II partythat the candidates of the thatrequired had received the
highest total for all offices in the electionprecedingvotes combined would

656:5,be listed first within each office box. II organizedRSA further the
byballot that the candidates would beproviding arranged alphabetically

by ofsurname within each The RSA in effect inparty. language 656:5 2004
read as follows:

Listing on Ballot.Candidates

I. of inThe all nominated withnames candidates accordance the
election shall inarranged bylaws be office accordance with the
provisions of anyRSA 656:7. The names of candidates onefor

not splitofficeshall be into more than one column.

II. All same placed separatecandidates for the office shall be on
a separatelines within box. The of each shallname candidate be

candidate,according partyto the which nominatesgrouped the
and of partythe names the candidates of the which received the
largest number of at preceding generalvotes the last state

be The of theelection shall listed first. names candidates shall be
first,printed the name thegivenwith and candidates shall be

accordinglisted to theiralphabetically surnames within each
party grouping. The name of the whichparty nominates the

printedcandidate shall be near the candidate’s name.

2004) (amended 2004).RSA 656:5(Supp.
2004,In legislaturethe 656:5.amended RSA The current version

ballot,establishes a column” format which“party groups bycandidates
ofparty, listing party’sall one candidates for all in oneoffices column.
2005).RSA requires656:5 The current statute that first(Supp. the column

on the representballot the that received the most inparty total votes the
Thus,preceding election. Id. the current statute thegeneral shares former
firstrequirement giventhat the candidate listed for officeanystatute’s on

the ballot is candidate the partythe from that received the most total votes
preceding generalin Id. The longerelection. current statute nothe

however,requires order;listed in alphabeticalthat candidates be the
Secretary of at trial in that 2006State testified this case the ballots will

byalso list order within each thealphabetical column candidates from the
reads,runningsame for same office. The inparty the Id. current statute

as follows:pertinent part,



inof all candidates nominatedParty The namesColumns.
thearranged uponlaws bewith the election shallaccordance

Eachpartyin columns.ballot successivegeneralstate election
of onethe of the candidatescolumn contain namesseparate shall

isthat, full list of candidatesonly partif a of aexceptparty;
maymore such beby party,a 2 or listspoliticalnominated

firstin column. Thepracticable the samearranged whenever
partyof candidates of theshall contain the names thecolumn

precedingnumber at the lastlargestreceived the of voteswhich
Id.generalstate election.

trial, partycandidates of thepetitioners arguedthe that theAt
an over from otheradvantagefirst on have candidatespositioned the ballot

topat the ofpetitioners argued appearingThe also that candidatesparties.
at theadvantagean candidatesalphabetical appearinglist have an over

testimonyalphabetical petitioners presented expertbottom of an list. The
ballot, thethat, as on a orpresented visually, surveywhen choices are such

information, or haverespondents meaningfulof who have notendency
information, listedabout their is to select the choiceconflicting choices

that, inexpertis known the effect.” The testified“primacyfirst. This as
elections, knowledgevoters’ levels and about the candidateseducation

effect, knowledgeablethe more educated andprimacyaffects the with
effect, Inby primacyless influenced the and versa.beingvoters vice

addition, effect,difficulty primacyof also the with voterschoice affects
containingto select listed first when with ballotstending presentedchoices

candidates, themany parties, expert regardingor issues. The also testified
elections, concludingin that some Newprimacy Hampshireeffect New

voters, states,in other will be influenced to chooseHampshire like voters
orthe candidate or listed for an officebecause of candidate’spartyfirst the

expert testimonyon The thatparty’s position presentedthe ballot. State
petitioners’ expert testimony.contradicted the

of at trial last timeSecretary State Gardner testified that theWilliam
any aparty Republican Partyother than the was listed first on New

1966, theHampshire general partyelection ballot was after Democratic
ingained majority general Secretarythe of votes the 1964 election.

prior testimonyalso that theregarding gaveGardner testified he before
affairspublic regarding primacysenate committee the effect. Gardner

affirmed trial that told the that thatat he had committee studies showed
percent advantagethe effect much tenprimacy can confer as as a six to

upon onappear longcandidates whose names lists as as twelve candidates.
court the was credible thanpetitioners’ expertThe trial found that more

testimony petitioners’the Based and theupon expertState’s. from the
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State,Secretary of the trial court that primacyfound the effect influences
elections both nationwide and in Hampshire, stating “primacyNew that

influence,effects .to some small thedegree, Hampshireoutcome of New
The does not thisappeal finding.elections.” State

findings,After its factual themaking trial court addressed the
petitioners’ arguments. The trialconstitutional court first addressed the
petitioners’ bythat the orderargument party established RSA 656:5 and
the practiced by Secretarycandidate order the of violate votingState the

I,rights in Part of Constitution,established Article 11 the New Hampshire
inprovides, state,which pertinent part: “Every inhabitant of the having

the has anproper qualifications, equal right to be elected into office.” N.H.
I,CONST. 11. Thept. appliedart. trial court a rational basis level of

scrutiny organizationand found that the of the was a permissibleballot
regulation voting.of The trial court next the petitioners’addressed
argument that RSA 656:5 violates the New Hampshire Constitution’s

I,equal protection guarantees 1, 2,10,12,Partunder Articles and 14. The
trial applied equalcourt also a rational basis test to protectionthe
argument, concluding partiesthat betweendistinguishing political on the
basis of in prior organizationsuccess elections and the of candidates based
upon alphabetization legitimate governmentalserved the interest of
ordering a ballot.

The petitioners appeal, that rational anarguing basis was incorrect level
of scrutiny apply. scrutiny case,to Strict inapplyshould this the
petitioners because theargue, equal right to be elected is a fundamental
right. arrangementThe of andparties candidates established by RSA
656:5 byand the ofpracticed Secretary State impinges upon this

becauseright arrangementfundamental the theunequally grants benefits
of the toprimacy majorityeffect the and candidates whoseparty surnames
begin with the first letters of alphabet.the

The respondsState that the trial court properly used rational basis
review positioning parties accordingbecause the of on a ballot to their vote
counts in notprior implicate suspectthe election does a class or a

and fallsright right reasonablyfundamental within the State’s to regulate
elections. rationally logical easilyRSA 656:5 establishes a and understood
ballot, which, State sufficientargues,the is to survive rational basis
review.

It is of interpretthe role this court to the State Constitution and to
Below, 135,resolve disputes arising under it. Petition 151 N.H. 139of

(2004). law,or not aWhether statute is constitutional is a of whichquestion
Comm’r, 521,we Gonyareview de v. N.H. Ins. 153Dep’t.,novo. N.H. 524

(2006). statute,“In areviewing we it to be andpresume constitutional we
will not exceptdeclare it invalid Id.upon inescapable grounds.” Because
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Constitution, ourbaseonly under the State wepetitioners arguethe
alone, only.for Id.citing guidanceit federal casesupondecision

byisfinding, supportedcourt’s whichappealThe State does not the trial
trial, advantageconfersprimacyat that the effect anthe evidence adduced

that otherfinding.we this We noteAccordingly, acceptin elections.
a ballotfindings positioncourts that the first onacceptedhaveappellate

Commonwealth,Tsongas Secretary the 291advantage.confers an v. of
(Cal.(Mass.149,15152 Grubb, 1387,13411972); v. 586 P.2dGouldN.E.2d

(en banc).1975)

argument rational basis anpetitioners’We first address the that was
of to to their that RSA violatesscrutiny applyincorrect level claim 656:5

I, equalArticle 11 the New because theHampshirePart of Constitution
that,right.to is a fundamental The are correctright petitionersbe elected

impinges right,when a fundamentalgenerally, governmental uponaction
judicial scrutiny.matters entitled to review under strictsuch are

(1997).Governor, 462,142 472 Althoughv. N.H.Claremont School Dist.
fundamental, Region Coop.to see McGraw v. Exeter Sch.rightthe vote is

Dist., 709, (2001), theexpressly145 N.H. 713 we have never determined
stated,right previouslyof to elected. haveequalclassification the be We

however, that to the to be elected areright equal rightthe vote and
(1927)Justices, 589,“closely Opinionconnected.” the 83 N.H. 592-93of

(overruled these been in ourgrounds). rightson other Both of have linked
I, 11;I,in art.pt.constitution Part Article 11 since 1784.See N.H. CONST.

Jackson, 420, (1958). havesee also v. 101 N.H. 422 Other courtsWilkes
the therecognized rightsthe close connection of candidates andbetween

(1983)Celebrezze, 780, 786 (stating,to vote. Anderson v. 460right U.S.
of lend torights rights“the and the of candidates do not themselvesvoters

havealwaysneat laws that affect candidates at least someseparation;
theoretical, omitted)); Gould,(quotationcorrelative effect on voters” 536

(concluding, procedureat which“any [an]P.2d 1338-39 allocates
position[] to aadvantageous particular inevitablyof candidatesclass

candidates”). theagainstdiscriminates voters all other Becausesupporting
toright operates closely rightbe elected so with the fundamental toequal

vote, rightsand because of the that have in ourimportance both
I,system government,democratic of and because Part 11 expresslyArticle

elected,forprovides equal right everyso the to conclude Newbe we that
I,Hampshire equalinhabitant’s to be elected into office under Partright

11 right.Article is a fundamental

equal I,the under 11Simply rightbecause to be elected Part Article
any upon rightis fundamental does not mean that impingement that

I, 4,triggers scrutiny,strict Article 1 of thehowever. Section Clause
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Federal Constitution grants right time,states the to regulate the place,
and manner of state Takushi,and federal elections. Burdick v. 504 U.S.
428, (1992);433 Milton,see also Kibbe v. 288,Town 142 N.H. 293-94of
(1997).Thus, we must balance the legislature’s right regulateto elections
with citizens’ rights to vote and be elected. The United States Supreme
Court has struck a balance between similar rights in the following manner:

subject every voting regulation[T]o to strict scrutiny and to
require that the regulation be narrowly tailored to advance a
compelling state interest ... would tie the hands of States
seeking to assure that elections operatedare equitably and
efficiently.

A court considering challengea to a state election law weighmust
the character and magnitude of the injuryasserted to the rights
... plaintiffthat the seeks to vindicate against the precise

putinterests forward by justificationsthe State as for the burden
rule,imposed by its taking into consideration the extent to which

those interests make it necessary to burden the plaintiff’s rights.

Burdick, omitted).504 U.S. at (quotations433-34 Under analyticalthis
framework, when the election subjectslaw at issue plaintiff’sthe rights to

restrictions,“severe” the regulation must withstand strict scrutiny to be
constitutional. Id. at 434. When the election imposes only “reasonable,law
nondiscriminatory restrictions” upon the plaintiff’s rights, then “the
State’s important regulatory interests are generally sufficient to justify

omitted).the restrictions.” (quotationsId. We conclude that this analysis
properly considers the ofrights voters and I,candidates under Part

11Article of the New Hampshire Constitution as well legislature’sas the
toright regulate elections.

Applying the above case,framework to the instant the task before us is
to consider whether RSA 656:5 and the Secretary of State’s practice of
alphabetizing subjectcandidates petitioners’the equal right to be elected
to severe restrictions or whether the statute alphabetizationand the
impose only “reasonable, nondiscriminatory restrictions.” The ofSecretary
State’s testimony primacythat the effect can confer an advantage as great

six percentas to ten in races where there are numerous candidates
demonstrates the potency primacyof the effect. The trial findingcourt’s

influences,that the primacy effect even to a degree,small the outcome of
New Hampshire elections confirms that the impact of the primacy effect
may be sufficiently tostrong affect one victorycandidate’s over another.
By establishing systema that grants the primacy effect to the party that
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election,priorreceived the most votes in the RSA 656:5 denies candidates
minority parties equal opportunity enjoy advantagesof an to the of the

effect, and, thus,primacy equal right orderingan to be elected. The of
order,in alphabetical by statutory bycandidates either mandate or

practice, similarly deprives begincandidates whose surnames do not with
the the tobeginning alphabet equal rightletters near the of be elected.

court onAlthough primacythe trial found that the effect’s influence the
small,outcome of it iselections is well known that elections are often

bydecided narrow and of influencemargins, degree,even a small carries
Thus,potential change persistentthe to the result of an election. the

assignment of the effect’s to some ofprimacy groupsbenefits candidates
not to places constitutionallyand others a severe restriction on the

equal right orderingenumerated to be elected. The of on a ballotparties
based votes in the election and ofupon prior alphabetizationthe

“reasonable, restrictions,”candidates not nondiscriminatoryare because
these inagainst running minorityrestrictions discriminate candidates

andparties against begincandidates whose surnames do not with letters
located near the of thebeginning alphabet. Accordingly, the relevant
provision Secretaryof RSA 656:5 and the of practiceState’s of
alphabetizing comply scrutinycandidates must with strict to be
constitutional.

To comply judicialwith strict thescrutiny, governmental restriction
justifiedmust by compelling governmental“be a andinterest must be

necessary accomplishmentto the of its v.legitimate purpose.” Follansbee
(2004).Ct., 365,Plymouth Dist. 151 arguesN.H. 367 The State that its

interest is apromote logicalto and understoodeasily by arrangingballot it
so that the most inparty receiving previousthe votes the election receives

placefirst on the ballot and so that candidates of the same party running
for multi-seat offices are inarranged alphabetical byorder surname.
Although the State has a incompelling interest acreating manageable
ballot, Brown, 724, (1974);see Storer v. 415 U.S. 743 Eu v. San Francisco

Comm., 214, (1989)County Democratic Cent. 489 U.S. 231 (declaring that
compellingstates have a interest in preserving integritythe of the election

process), the State has failed to that arrangingdemonstrate the ballot as
required by RSA 656:5and practice alphabetizationthe of are necessary to
create a manageable ballot. Other manageablestates have created ballots
using other methods of organization, such as rotating the names of the

office, 15.15.030(6)particular §candidates for a e.g. Alaska Stat. (Supp.
2005); (West 2005),§Ohio Rev. Code Ann. 3505.03 or randomly selecting
the order of candidates for a particular E.g. §office. Cal. Elec. Code 13112

(West2006); 2006).(Deering Supp. 10 111.Comp. Stat. Supp.5/7-60
Additionally, legislaturethe has already shown that it is able to create a
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that minimizesorganizationmethod ofusing a differentmanageable ballot
2005) that, in primary(Supp.656:24 dictateseffect. RSAprimacythe

on theelections, office shall be alternatedrunning for the samecandidates
be annearly maythereon as asappearname shallballot “so that each

bottom, in intermediatethe and eachtop,times at the atequal number of
place.”

party656:5 that therequiringthe of RSAprovisionBecause neither
enjoy first on the ballotplacein the electionreceiving priorthe most votes

isof candidatespractice alphabetizingof State’sSecretarynor the
ballot, restrictionwe hold that neithermanageableachieve anecessary to

under Partthat both are thus unconstitutionalscrutiny,strict andsurvives
Although NewI, Hampshire11 the New Constitution.Article of

isright to be elected oneconstitutionally guaranteed equalHampshire’s
foundstates, that other states havewe notebynot shared most

forprocedures providedthatstatutes and electionunconstitutional
Gould, 536 P.2d atthe effect. Seeprimacyor biased distribution ofunequal

ballotproviding prioritycharter(concluding city provisionthat a1345-47
uponballot basedadvantageous positionandlisting to incumbents

scrutiny equaland violated thecandidates failed strictalphabetization of
Constitutions);and Californiaof the Federalprotection clauses

(Ariz. 1958)Jackson, 293, (declaring295v. 333 P.2dKautenburger
ofalphabetical listingforprovidedArizona statute thatunconstitutional an

by votingthat would be talliedon election ballotsprimarycandidates
machines).

I, 11, thewe need not addressunder Part ArticleholdingDue to our
argument.petitioners’ equal protection

remanded.Reversed and

JJ.,Duggan, Hicks,Broderick, C.J., Dalianis, and concurred.and


