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aof a license ishowever, holdingthat the driver’srecognized privilege
suspension. Braggprocess priordue tolegally requiringinterestprotected

(1997).Vehicles,Director, 677, 678 Based141 N.H.v. N.H. Div. Motorof
havelaw, Perrythat shouldof case we cannot concludeupon the state the

process rights againstknown dueallegedtonot balance Hardwick’s
hearing.the SeevideotapeRSA 91-A toright chapterunderWMUR’s

(2001)451,Assistant, 145 455N.H.Legislative Budgetv. N.H.Goode
knew known that itsthat nor should have(concluding defendant neither

law).due, ofin to the state casechapter part,91-Aconduct violated RSA
cameras fromexcludingin fact that WMUR’sPerryAs for whether knew

91-A, in trialwe see no error thehearing chapterviolate RSAthe would
would violate thehe did not know that his conductfindingcourt’s that

judicialabout the extent to which ahe was confusedstatute because
91-A, proceeding.to thestandard, appliedRSA chapterinstead of

foraffirm of requestthe trial court’s denial WMUR’sAccordingly, we
attorney’s fees.

Affirmed.

Duggan JJ.,Dalianis, Hicks,and concurred.
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GALWAY, respondent,J. Gregory Birmingham,The an order ofappeals
J.)(DiMeo, (1)the Trial Court his motiondenying to: strike the default

decree; (2)judgment and thevacate final divorce and or modifyvacate the
division of in theproperty final decree. He also an order ofappeals the

M.)(DalPra,Marital Master hisdenying request that the modification of
child support alimonyand be toretroactive the date of the temporary
agreement thanrather the date notice to petitioner,of the Karen
Birmingham. We affirm.

The record the Insupports July 2002,facts.following petitionerthe filed
for divorce. partiesThe had two minor children. theThroughout divorce
proceedings, petitioner representedthe was whileby counsel the
respondent pro 2001,appeared Januaryse. Until approximately the
respondent employedwas as a consultantdevelopersoftware and at a
company in Merrimack. He was fromreportedly unemployed January
2001 until approximately January 2002.

2002,In September both atparties Familythe Divisionappeared Salem
conference,for a Case thatManager Conference. At the respondent
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2002,January employedhe had beenrepresented approximatelythat since
(TWI) $180,000 year, andTransWorld, perInc. at a of submittedby salary

15,000. uponas Baseddisclosing monthlyhis incomea financial affidavit $
a whichtemporary agreement,the reachedrepresentations, partiesthese

childincludedof the marital residence andgranted petitionerthe use
worksheet andupon support guidelinesaalimonyand based childsupport
agreed paytorespondentThe alsosupporta uniform order.temporary

1,2002. and thepartiesor Bothsome of the marital debt on before October
agreement, and the Marital Mastermanager signed temporarythecase

M.) complyThe today. respondentit same failedthat(Kelly, approved
fora motionagreement, petitionerand the filedtemporarywith the

in 2002.contempt October
J.)2002, (Taube, a temporaryTrial conductedIn November the Court

Atcontempt.motion forhearing petitioner’sat which it considered the
that he had none of hishearing, respondentthe testified receivedthat

Heit.expected longer employed byfrom and was no testifiedsalary TWI
had no income. Heseekinghe was other and otheremploymentthat

the counsel informationvoluntarily provideto withagreed petitioner’s
withheld anregarding with The trial courtemploymenthis TWI.

therequiringof issued an orderfinding contemptimmediate and
to of the in thepay obligations temporaryeither all identifiedrespondent

inabilityor his toagreement petitioner’s proofthe counsel with ofprovide
8,2002.pay required bythe amount December

respondentThe did not the trial court’s order and oncomply with
30, 2002, of Innoncompliance.filed a noticepetitionerDecember the

2003, compel respondentfiled motion toJanuary petitionerthe a to the
the and theproduce bydocuments that had been ordered court that

Theagreed produce; grantedhad to the court that motion.respondent
objection produced any requestedneither filed an nor of therespondent
2003,in filedJanuary petitionerdocuments. Also the a motion for final

default and a final default order.proposed
2003, relief, essentiallyIn filed a motion forFebruary respondentthe

forth, andsetting among things, request legal physicalother his for sole
children, assets,ofcustody of the minor an division all maritalequitable

visitation,existingof child andsupport, alimony,and a modification the
obligations agreementset forth in the 2002September temporarydebt

a hearingand the trial court’s November 2002 order. The court scheduled
in hearing2003 notice that the would include the motionMay providedand
for final default.

J.) 2003,(Taube, in at ithearingThe Trial a whichMayCourt conducted
representativefrom both well as a from thetestimony partiesheard as

enforcement, in ofoffice of child who was involved the collectionsupport
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supportchild and orders. the ofalimony hearing,At conclusion the the
requested petitionertrial court that the file a defaultproposedrevised

with findings regardingorder the lack of to courtrespondent’s response
orders, respondent’sthe contact —or lack thereof —with his minor
children, assets,the ofdisposition copyand with a to be tosent the
respondent his Itresponse.for also stated that it issue finalwould a order

this completed. petitioneronce was The the requestedsubmitted revised
21, 2003,proposed Maydefault order to the court on providedand the

respondent a copy. respondent respondwith The failed to theand court
16,issued a final default on respondentorder June 2003. The filed no

order,motion to reconsider or strike the default or challengeotherwise
approximatelythat order for one year.

toAccording the respondent, he obtained inemployment November
2003 legal 2004,and retained counsel at time. Inthat Juneapproximately
the respondent expedited bringfiled an to modify,motion forward and
requesting, among things,other that the court vacate the final decree and
default judgment, modifyvacate or the division of property, and vacate or

J.)modify support (DiMeo,child alimony.and The Trial Court conducted a
2004,hearing whether,in September limiting the issue to as a matter of

law, 2004,the final decree be or Incould stricken vacated. December the
court thedenied to therespondent’s motion vacate final decree and

(1)division,property ruling that: the final onlydecree could be vacated
accident, (2)showing mistake, misfortune;a ofupon or and without such a

showing, finalthe division cannot beproperty respondent’smodified. The
timely motion to reconsider was denied.

2005, M.)In February (DalPra,the FamilySalem Division conducted a
hearing respondent’s modify alimonyon the motion supportto and child
and support 20,reduced both the child and alimony Augustretroactive to
2004. The arespondent timely reconsider,filed motion to arguing, among
other thethings, 23,that modification should be retroactive to September
2002, the of temporary agreement.date the The court denied the
respondent’s reconsider,motion rulingto that hadit no discretion to
modify any child ordersupport petitionerearlier than the date the

20,received notice of the torespondent’s modify, Augustmotion which was
2004.

(1)On appeal, arguesthe trialrespondent the court erred in: denying
his decree;motion to strike the andjudgmentdefault vacate the divorce
(2) denying modifyhis motion to property rulingthe division and that

inproperty divisions a divorce nevermay be modified under New
(3)law;Hampshire and ruling that it had no retroactivelydiscretion to

modify a support beyondchild order date of to petitioner.the notice the



55

(1) wasjudgmentthe defaultthat:The first contendsrespondent
discoveryprovidefailure totheupon respondent’sbasedimpermissibly

(2)him; the trial courtupondiscovery propoundedno wasformalwhen
hearingMay 2003adequate notice that thehim withprovidetofailed

property;of maritaldecree and distributionentry of a finalwould include
(3) support unequalto itsany findingsmakethe trial court failed to

(4)debt; the trialof andand allocationpropertyof the maritaldivision
alimonyofits awardinequitabletofindings supportfailed to makecourt

however, respondentthat thecounterssupport. petitioner,child Theand
appeal the defaulttimelyto reconsider ortimelyto file a motionfailed

decree, thereby waiving any subsequent appeals.finaljudgment and

motion to a defaultdenyingnot decision a vacateWe will disturb a
of or in anengagedas a matter lawunless the trial court erredjudgment

635,Brito 151 N.H. 637Ryan,of v.unsustainable exercise discretion.
(2001)295,(2005); Lambert, (explainingv. 147 N.H. 296see State

discretion).ofunsustainable exercise
or or decree is enteredequity,“In all actions at law in in which a verdict

to action be deemed waived and finalrelating... all the shallappeals
ordered,Court has orjudgment shall be entered ... unless the otherwise

Supremea of then with the Courtappealunless notice has been filed
motion, or untimelyCT. 74. Where no anpursuant to its Rule 7.” SUPER. R.

motion, decree, judgmentafter a shall behas been filed a verdict or final
from on of thethirty-one daysentered the date the Clerk’s written notice

74(a); (providing209court’s decision. SUPER. CT.R. see SUPER. Ct. R. that
finalthe of either the decree will not become untilupon party,default
74).period, pursuant Superiorof the to Rule To beexpiration appeal Court

a other relief “shalltimely, post-decisionmotion for reconsideration or be
(10)within the on the of thedaysfiled ten of date Clerk’s written notice

59-A(l).order or R.decision.” SUPER. Ct.
case, evidentiary hearing,In the after a full theconductinginstant trial

16,court issued a final order on June 2003. The clerk’s notice ofdefault
stated, pertinent part:that decision in

7/18/2003, known theThis matter will become final on as
Judgment Day, objections appeals Objectionsif no or are filed.

filed of of thedaysmust with this court within 10 the datebe
Decision, Supreme days.of to the Court within 30AppealsNotice

if he to filerespondentThe notice that failedexpress,received written
decision,objectionan or an of the the default order and finalappealeither

18,July respondentdivorce final on 2003. The tookdecree would become
after theno action until June 2004—almost twelve months deadline.
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respondentThe argues erroneouslythat the trial court thatruled his
motion to strike the judgmentdefault and vacate the final mustdecree be
grounded accident, mistake,upon or misfortune. He contends that this

toruling contrary longstandingis principles equity,of which courtsallow
modifyto or goodcorrect decrees for cause shown.

case, however,In respondent’sthis the expedited requestingmotion the
to,court among things, judgmentother strike the default and vacate the

final essentiallydecree asought hearingnew on the merits before the trial
Case, (1981)647,court. Case (petitionSee v. 121 N.H. 652 to bring forward

trial).prior (1997)decree construed as motion for new RSA 526:1 states:
“A trial be inmay granted any accident,new case throughwhen mistake
or justicemisfortune has not been done hearingand a further bewould

“Accident,equitable.” ormistake misfortune has defined asbeen
something control,of respondent’s]outside or something[the which a
reasonably prudent person would not be expected guard againstto or
provide Constr.,for.” Lakeview Homeowners Assoc. v. Moulton 141 N.H.

(1997) omitted).789, accident,(quotations mistake,791 Whether or
misfortune fact,occurred is determined the ofby findingtrier and its will
be unsupported byconclusive unless it is the evidence. Id.

The supportsrecord the trial findingcourt’s that there was no
accident, mistake, or misfortune that in the Nothingoccurred instant case.

reasonablythat was beyond the control himrespondent’s precluded from
aacting challengein manner totimely judgmentthe default and final

Thus,decree. we conclude the rulingtrial court’s was not an unsustainable
ofexercise discretion.

The respondent argues pro litigant,that as a se ill-equippedhe was
(1) (2)to either: satisfy burden”;understand or the or“court’s torespond

and, therefore,the court’s inequitable orders he than“more satisfies the
‘good cause’ ofrequirement necessary[sic] to vacate the decree.” “Pro se

however,litigants, are sameby procedural governbound the rules that
parties represented by Demeritt, 807,counsel.” Appeal 142 N.H. 811of
(1998); 806, (1975)California,see Faretta v. 422 U.S. 834-35 n. 46

the of(recognizing rightthat is a toself-representation not license not
rules).comply with the proceduralrelevant The respondent was informed

of all applicable procedural throughoutdeadlines the entire proceedings.
He, however, no timelytook action to thechallenge judgmentdefault and
final decree despite receiving written notice that the woulddivorce decree

ifbecome final he failed so. consequencesto do He cannot avoid the of his
failure to with thecomply procedural simplyrules because he appeared
pro se. To finality judgmentsconclude otherwise would undermine the of

ainvolving pro litigant prejudicese and whoparties represented byare
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it thenot when deniedtrial court did errtheAccordingly,counsel.
vacatejudgment andstrike the defaultuntimely request torespondent’s

reasons, the trialFurthermore, we concludefor the samethe final decree.
themotion to vacatein thedenying respondent’serrcourt did not

See In the Matterin final decree.forth thedivision setproperty of
(we(2004)Gronvaldt, 551, not overturnN.H. 554 will150&Gronvaldt

unsustainableabsentpropertyof distributioncourt’s determinationtrial
discretion).ofexercise

erroneously denied hisNext, the trial courtrespondent arguesthe
final divorce decree.set forth in themodify propertyto the divisionmotion

erroneously concluded that athe trial courthe contendsSpecifically,
modified under Newmayin a never bedivision divorceproperty

powerthe toequitablethat the trial court hasargueslaw. HeHampshire
amodify prior property division.

a ofin divorce decree is final distribution“A settlement aproperty
is notspouses’of the andmoney specific portion propertya of or asum

changedof circumstances.”subject judicialto modification on account
(1999).686,Sommers, property143 N.H. 689 a“[S]uchSommers v.

partymodified unless the shows thatcomplainingdistribution will not be
fraud, influence, deceit,is invalid due to unduethe distribution

omitted).Id. After(quotationsor mutual mistake.”misrepresentation,
arguments,as and wereviewing parties’the record well as the briefs

modifynotcorrectlythe ruled that it could theconclude that trial court
torespondentin the final decree. The failed show thatproperty division

Instead,any foregoingwas for of the reasons.propertythe division invalid
inequitablehe that division was and was notargued propertythe

(2004).458:16-a,required by RSA IVby written reasons assupported
However, noted, issues should have beencorrectlyas the trial court these

respondent’snot ofappeal, theyon and did meet the burdenraised
fraud, influence, deceit,showing misrepresentation,undue or mutual
Therefore, ofcannot conclude that the trial court’s denial hismistake. we

ofmodifyto the division was an unsustainable exercisepropertymotion
discretion.

erroneouslyFinally, arguesthe the trial court denied hisrespondent
23,modify alimony Septemberchild and retroactive torequest supportto

20,2004,2002, of of thetemporary agreement, Augustthe date the instead
respondent’sof the modificationdate the received noticepetitioner

factualpetition. ruling “ignores uniqueHe contends that the court’s the
case”; originalin of childnamely,this that the awardcircumstances

of hisalimony uponand was based an inaccurate assessmentsupport
to allow creditarguesincome. He also that the trial court has discretion



arrearagestoward under certain circumstances and asserts that it tofailed
consider the ofdisproportionate division property and allocation of marital

indebt this case.
(2004)458-C:7,RSA II provides, “Any child support modification shall

not be prioreffective to the date petitionthat notice of the for modification
(2004)been given [opposinghas to the party].” provides,RSA 458:32 in

pertinent part: motion notice to“Upon and the adverse theparty in
proceeding, may modify... the court or revise its orders and decrees.”

added.)(Emphasis Additionally, “[ejxcept providedas otherwise in RSA
458:19, court,VII,I and the upon proper application and notice theto

it____”party, may modifyadverse revise and any byorder made RSA
(2004) added).458:14 (emphasis We have also that arecognized marital

master the to orderpower alimony“[has] retroactive as far back theas
time the [party seeking alimony] motion.” Walker,filed v. 133[the] Walker

413, (1990); DOUGLAS,418 PRACTICE,N.H. see 3A C. NEW HAMPSHIRE
(2002) (“master18.09,§FAMILY Practice at 22 traditionally thehas

to alimonydiscretion order retroactive as far back as the time the motion
filed”).was

Thus, correctly that,the trial court ruled topursuant RSA 458-­
C:7, II, it modifyhad “no discretion to any child order thesupport beyond

of [petitioner],” 20,date ‘notice’to the Augustwhich was no2004. There is
analogous statute that expressly authoritylimits the trial to grantcourt’s a
retroactive alimony beyondmodification of the ofdate notice to the

However,party.adverse our case law and our interpretation of the
statutes the modificationgoverning alimonyof lead to conclude theus that
trial authoritycourt’s to grant a retroactive modification of alimony
beyond the date of notice to the partyadverse is similarly limited. See
Walker, 418; 458:32;133N.H. at RSA legislatureRSA 458:14. If the wishes

issue,clarifyto this it is tofree address it.

Affirmed.

Broderick, C.J., Duggan, JJ.,and Dalianis and concurred.


