
46

Merrimack
No. 2005-787

NineWMUR Channel

v.

DepartmentHampshire of Fish and GameNew

7, 2006Argued: June
3, 2006Opinion AugustIssued:

onReno, P.A., Gray Jeffrey SpearRice and C.(Emilyof ConcordOrr &
brief, plaintiff.for theorally),the and Ms. Rice

(Daniel Mullen, attorneyassociategeneral J.Kelly Ayotte, attorneyA.
orally),and for the defendant.general, on the brief

(WMUR), anGALWAY, appealsChannel Ninepetitioner,J. The WMUR
J.) request for{Fitzgerald, denying WMUR’sSuperiororder of the Court

Right-to-the violated thefinding respondentfees after thatattorney’s
2005).(2001 theLaw, Supp. respondent,& Thechapter 91-AKnow RSA

cross-(department),of Fish and GameHampshire DepartmentNew
violated RSAruling departmentcourt’s that thesuperiortheappeals

91-A. affirm.chapter We
1993,In thefollowing departmentfacts.thesupportsThe record

he shot and killed anotherhunting license afterHardwick’srevoked John
2004, for aappliedHardwickhunting. SeptemberInhunter while deer

Hardwickapplication.denied thedepartmentThehuntingnew license.
director, Perry,Leeexecutivedepartment’sto theappealed the decision

conference,(2000). atPerry pre-hearingheld a214:17pursuant to RSA
publicto thehearingthe should be closedargued thatwhich Hardwick
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if he had toshy personhe was a and who would freeze“simplebecause
hearing to cameraspublic. Perrymake his case” in decided to close the

he concluded that the commotionrecordingand audio devices because
effectively depriveand wouldby lightscaused television cameras

huntinghis licenseopportunityHardwick of his to be heard on
conference, hearinga ofPerryreinstatement claim. After the issued notice

andstating hearingthat the would be closed to television cameras
November,inrecording appeal hearingdevices. On the date of Hardwick’s

Anappeared employeeWMUR with television cameras. of WMUR was
notes,permitted hearingto attend the and take but cameras were barred.

petition injunction superior permitWMUR filed a for an with the court to
cameras; however,for uponaccess the the court was unable to act the

motion before the hearing’s conclusion.
Subsequent hearing, parties agreedto the the to the matter tosubmit

superiorthe court on summary judgment.cross-motions for WMUR’s
requested findingsmotion that the department chapterviolated RSA 91-A

toby refusing videotapeallow WMUR to the November hearing, and that
the violation attorney’sentitled WMUR to fees. The department’s cross-
motion argued Perry’sthat decision to exclude cameras was reasonable
and that rightsWMUR’s under 91-A werechapterRSA not violated. The

91-A:2,trial court found that RSA II applied departmentand that the
violated the statute by permitting hearing.not cameras into the The trial
court fees, however,found that WMUR was not entitled to attorney’s

Perrybecause neither knew nor should have known that conducthis
violated chapterRSA 91-A.

Both parties appeal the trial court’s order. parties disputeThe do not
any material infacts the case. department arguesThe that the trial court
erroneously 91-A:2,decided the departmentthat violated RSA II by
excluding arguescameras. WMUR that the trial court decidederroneously
that WMUR was not entitled to attorney’s fees.

In reviewing a trial court’s on aruling judgment,motion for summary

evidence,we consider the affidavits and other and all inferences
them,properly drawn from in the light most favorable to the non-

Ifmoving party. our review of the evidence anydoes not reveal
genuine fact,issue of ifmaterial and the ismoving party entitled

law,to ajudgment as matter of we affirm thewill trial court’s
decision. We trial applicationreview the court’s of the law to the
facts de novo.

Dalton, (2005) (citationsDalton Hydro 75,v. Town 153 N.H. 77of
omitted). statute,interpretation“The of including Right-to-Knowa the
Law, is to be decided ultimately by this court.” v. N.H. LegislativeGoode
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(2002).Assistant, 551, the plain148 N.H. 553 We first look toBudget
legislativeof the words used in the statute and will considermeaning

Id. ‘Westatutory ambiguous.if the is at 553-54.history only language
to[Right-to-Know]the law with a viewquestions regardingresolve

statutorythe information in order to best effectuate theproviding utmost
all documents.”objective facilitating publicof access toand constitutional

Id. at 554.

91-A:2,III. Violation RSAof

91-A, access tochapter governswhichparties rely uponBoth RSA
from RSA 91-A:2meetings. languagerecords and The relevantpublic

personsto the and allopen public,states: “All shall bepublic proceedings
bodies orany meetings agencies----to attend of thosepermittedshall be

devices, but notrecording including,to useAny person permittedshall be
to, recorders, at suchvideotape equipment,cameras andtapelimited

meetings.”
the court’s conclusion thatdisputedoes not trialdepartmentThe

adepartment “public proceeding”before the washearingHardwick’s
91-A:2, Further, that the statutedepartmentII. the concedesunder RSA

media, recordinguseincluding rightthe a to videogives any person,
91-A:2,Despite applicabilityin a the of RSAequipment public proceeding.

II, to exclude cameras fromargues Perry’sthe that decisiondepartment
First, Perry correctlyfor reasons. balancedhearingthe was correct two

Hardwick’s constitutionalright videotape hearing againstWMUR’s to the
and an to be heard.process right hearing opportunitydue to have a fair

argues,the because of hisPerry’s balancing proper, departmentwas
hispresent fairlywould not have been able toconcern that Hardwick

Second, that itsdepartment arguestheposition present.with a camera
authority to exclude thegranted Perry independentadministrative rules

cameras.
balancedargues Perry properlythe that WMUR’sThough department
to due thehearing against right process,to the Hardwick’sright videotape

argument.due Thedeveloped processhas not a constitutionaldepartment
process righthad a due to besimply states that Hardwickdepartment

department identifyThe did not whetherhearing.heard and to have a fair
under the Federal or theby Perry’s balancing ariserights implicatedthe

theargueIf meant to underdepartmentNew Constitution. theHampshire
Constitution, notargument.decline to address the We willState we

if the doesargument appeal partyconstitutional onparty’saddress a State
provisionin its brief a of the State Constitution.specificallynot invoke

(1986).628, Because the departmentv. 128 N.H. 632Dellorfano,State
Hampshireof the Newprocess provisionfailed to invoke a duespecific
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Constitution, to the Federalprocess analysislimitwe our due
131,Newman,v. 147 N.H. 135NottinghamTownConstitution. See of

process argumentdue(2001) federal(addressing solely the defendants’
I, HampshireArticle 15 of the Newthey to invoke Partbecause failed

Constitution).

to under the Federalright processIt is that the duewell settled
life,constitutionally protectedis aonlyarises when thereConstitution
209,Austin, 545 U.S.Wilkinson v.liberty, propertyor interest at stake.

(2005). however, constitutionally221 has not identified adepartment,The
in Had thehearing.that at Hardwick’sinterest was stakeprotected

so, presumably pointedit would have to Hardwick’sdepartment done
held, however,in obtaining a license. We have never thathuntinginterest

constitutionally right, and such ahunting protecteda license is a
jurisdictions have heldspecificallyis otherproposition questionable, since

forfishing purposesa or is not a interest ofhunting propertythat license
(Fed.States, 1334, Cir.Conti v. 291 F.3d 1341process. E.g.,due United
(Pa. 1995).2002); Marich, 253,Game v. 666A.2d 257Pennsylvania Com’n

arguedneither hasproposition partydecline to consider such a whenWe
to demonstrate that Hardwick had adepartmentit. Because the has failed

hearing, reject department’sin the we the firstprocess rightdue
argument.

administrativeargument,The second that its rulesdepartment’s
II,91-A:2, isPerry authority unavailing.RSA alsogave the to override

provide: [hearing]rules “A officer shall asdepartment’s presidingThe
(8)(1) the of anecessary: Regulate hearing; [and]and control course ...

statutes, andany applicableTake other action consistent with rules case
in a fairnecessary hearing completeto conduct the and the record andlaw

203.01(b).RULES, departmentN.H. Thetimely manner.” ADMIN Fis
permitted Perrythat rule to issue an order that excludedasserts this

however,An must withhearing. agency, “complycameras from the the
statute, spirit, agencyin whichgoverning regulationsboth letter and and

authority.”of a statute thegoverning agency’scontradict the terms exceed
(2006)539,Nottingham, 153 N.H. 555 and(quotationsTownAppeal of of

omitted). 91-A:2,There is II to thedispute appliedcitations no that RSA
was, thus, Further,and a thehearing, governing statute.department’s
91-A:2, II “[a]nyof RSA that shall beexpress language personstates
devices,recordingto ... atpermitted including videotape equipment,use

thatmeetings.” Assuming deciding department’ssuch without the
203.01(b)Rule that the ruleinterpretation purportsof is accurate and to

the thedepartment hearing,authorize the to exclude cameras from rule
203.01(b)91-A:2, Rule didAccordingly,conflicts with RSA II. not
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authorize Perry to exclude cameras from Hardwick’s inhearing violation
91-A:2,of RSA II. departmentBecause the has failed to provide an

adequate reason for Perry’s exclusion of cameras at hearing,Hardwick’s
we affirm the trial rulingcourt’s that the department violated RSA 91-A:2.

II. Attorney’s Fees

Whether the trial court should have awarded attorney’s fees to WMUR
91-A:8,implicates states,RSA which in pertinent part:

If any body agencyor employee thereof,or or member in
violation of the provisions of this chapter, providerefuses to a
public record or refuses access to a public to aproceeding person

same,who reasonably requests the body,such agency, personor
shall be liable for reasonable attorney’s fees and costs incurred in
a lawsuit under this chapter provided that the court finds that
such lawsuit innecessarywas order to make the information
available or the proceeding toopen public.the Fees shall not be
awarded unless the court finds that body,the agency personor
knew or should have known that the conduct inengaged was a
violation of chapter____this

Accordingly, 91-A:8,under RSA attorney’s shallfees be awarded if the
(1)trial court finds that: the lawsuit necessarywas to make the
(2)available;information and body, agency,“the or person knew or should

have known that the conduct inengaged was a violation of chapter[RSA
Firefighters HealthTrust,91-A].” N.H. v. 501,151 N.H. 507Prof’l of

(2004).
Neither party contests that petitionWMUR’s for an injunction was

necessary for WMUR’s cameras to gain access to the hearing. The parties
dispute only whether Perry knew or should have known that his exclusion
of the cameras violated RSA chapter 91-A. WMUR argues that RSA 91-
A:2 clearly states any personthat shall be allowed to videotape publica
proceeding, subject to exceptions which did not inapply this case. Every
person presumed law,is asserts; thus,to know the WMUR Perry should
have known that rightWMUR had a to videotape the hearing. The

that,department argues thougheven chapterRSA 91-A applied to the
hearing, Perry reasonably believed that he needed to balance WMUR’s
right to videotape the hearing against Hardwick’s process rightdue to be
heard.

above,As stated we have never decided whether or not there is a
constitutionally protected property interest in a hunting have,license. We
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aof a license ishowever, holdingthat the driver’srecognized privilege
suspension. Braggprocess priordue tolegally requiringinterestprotected

(1997).Vehicles,Director, 677, 678 Based141 N.H.v. N.H. Div. Motorof
havelaw, Perrythat shouldof case we cannot concludeupon the state the

process rights againstknown dueallegedtonot balance Hardwick’s
hearing.the SeevideotapeRSA 91-A toright chapterunderWMUR’s

(2001)451,Assistant, 145 455N.H.Legislative Budgetv. N.H.Goode
knew known that itsthat nor should have(concluding defendant neither

law).due, ofin to the state casechapter part,91-Aconduct violated RSA
cameras fromexcludingin fact that WMUR’sPerryAs for whether knew

91-A, in trialwe see no error thehearing chapterviolate RSAthe would
would violate thehe did not know that his conductfindingcourt’s that

judicialabout the extent to which ahe was confusedstatute because
91-A, proceeding.to thestandard, appliedRSA chapterinstead of

foraffirm of requestthe trial court’s denial WMUR’sAccordingly, we
attorney’s fees.

Affirmed.

Duggan JJ.,Dalianis, Hicks,and concurred.
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