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Gill,J.) E. and David(Morrill, plaintiffs,the Michaelruling thatCourt
through defendants’a lane that runs thean easement to usehave

cross-appeal superiortheThe Gillsproperty.to theproperties Gills’
in partlane. We reversewaythat existed over theruling publicnocourt’s

and remand.
extendsfollowing The lane at issuethe facts.supportsThe record

Road151,formerly known as Old Postfrom Routeperpendicularlyalmost
Road, ofin The which is the smallestproperty,Greenland. Cotsor Post

defendants, the of the lanethe sits at cornerproperties bythe three owned
byThe Route 151and the lanepropertyRoute 151. Birse borders bothand

the Gerratoproperty. Similarly,around of the Cotswrapping part
ofby wrapping part151 and lane aroundborders both Route theproperty

contrast, the does not border Routeproperty. propertythe Birse In Gill
with, among things, theproperty151. The Gill shares its borders other

and the lane.propertyGerrato
anpetitioned declaratory judgment theyThe for a that haveGills

vehicular to Route 151pedestrianeasement to use the lane for and access
They rulingto run to their also aright utility requestedand the lines land.

way buildingslane and on the Cotspublicthat the was a that located
property encroached on it.

easement, Infollowingthe the trial found the facts.Regarding court
1956, Birses tract of included now all of theboughtthe a land that what is

time, by theproperties. propertydefendants’ At that the Gill was owned
Stearnses, 1962,who In the apasture conveyedused it to cows. Birses

of land to:conveyance subjectsmall tract to the McGraths. The was

An for all ofright way ingress egresseasement of andpurposes
Birses;fromrunning Old Post Road to land of the the said

inapproximately alongeasement measures 28.81 feet width Old
Post Road two onbyand runs between stone walls Parker land
the and land onWest McGrath the East.

commenced,this action the andproperty,When was Cots owned McGrath
defendants that Cots’ also samethe concede deed contained the

Birse,1975,In solereservation. Barbara then the owner of the Birse
of theconveyed large portiona her land to This is nowproperty, Fosses.

property. conveyancethe Gerrato The stated:

ofMylar by PlanningSee Plan the Town Greenlandapproved
20,hearing rightBoard at dated November 1975 of access for

McGrath,time],Stearns owned the Gill at thatproperty[who
Birse, and Henry and Sheila Foss over the so-called Stearns

Plan,right wayof from Post Road on onMylar being bindingsaid



heirs, executors,all their respective assigns.administrators and
Also the McGrath house to remain standing covering parta small
of this right way.of

The plansubdivision inreferenced the deed as the Mylar Plan contained
language deed,similar to the stating:

The right-of-way McGrath,Stearns on the south end of Birse
land & south end beingof land acquired by H&S Foss from
Birse, & land of George Stearns et al as running from Post Road
to & including propertyStearns is privatededicated as a right-of-
way for continuous use of all the property owners named above &

subjectis to Zoning RegulationsGreenland binding& is also on
administrators, executors,all the heirs & assigns of the above

property owners. The McGrath home to remain standing as
presently partsituate on a small right-of-wayof this without and

ofcharge by[sic] hindrance anybody, anyfree of ofcharges any
kind.

Pursuant documents,to the inlanguage the above the trial court found
that all of the defendants’ deeds contained references right wayto a of

thebenefiting property,Stearns which the Gills now own. primarilyBased
facts,upon these the trial court ruled that the Gills had an easement to use

rightthe of way for all reasonable agriculturalresidential and uses and to
install utility services.

Regarding the public way, the trial court found the facts. Infollowing
1713, the Commissioners of Portsmouth to aconveyed private landowner
what is now the land. That conveyanceGills’ used the lane as a boundary
line, describing Road,”the lane as the extendingroad from the “high now

151,Route to Weeks Mill. Subsequent conveyances made around that time
also used the road between Route 151 and Weeks Mill both boundaryas a
line and as a means to access the Inproperties. particular, a deed from
1757 a boundarydelineated line as Westerly“bounded on a highway

toleading Weeks’s old Saw mill So Called.” The trial court took a view of
the site and in nearlyfound that a straight line from the terminus of the
lane sits the remnants of facts,the former Mill. uponWeeks Based these
the trial court concluded that the lane was used as a public road theduring
1700s; however, the court did not expressly find how such a road was
established. The trial court also publicfound that use of the road ended
some time in the late 1700s earlyor and stated1800s that “inconsistent
public use is insufficient publicto create rights.” The court’s final

that, public established,conclusionwas if a road had ever been it longerno
existed, unfair, think,stating, “It is I to saddle the Town of Greenland and
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beforeprobablyroad that was[sic]to the existence of abandonedabutters
was written.”Hampshire’s ConstitutionNew

thefromargue expressthe that the easementappeal,On defendants
thein 1962 and then fromconveyance,the theBirses to McGraths

Cots, intended to the Gill and shouldpropertyto was not benefitMcGraths
theright wayalso the of thatchallengenot do so now. The defendants

Mylar They argue planningin the Plan. that theboard createdplanning
andprivate wayof the of to benefit the Gillcreating rightboard’s action

authority.thebeyond scope planningwas of the board’spropertiesother
awardingan order the courtFinally, appeal bythe defendants issued trial

thecosts to Gills.
ruling waytrial court’s that the overcross-appeal publicThe Gills the

in 1700s no The common-lawlonger periodthe lane established the exists.
use,yearsof thetwenty publica road was ofprescriptivefor establishment
existed,argue, findings support.which the trial court’s Once the roadGills

conclude, coulda formal to discontinue the roadonly proceedingthe Gills
the use.publichave ended road’s

filed,the the notified the court thatappealAfter was defendants
Gordon, Gordon,Cots his lot to Andrea R. D.defendant sold Michael

Gordon, Gordon, Peter TheRichard M. Carmen C. and R. Gordon.
continue,asjoined parties appeal.have been to this We willGordons

however, to refer to asproperty property.”their the “Cots

I. Easement

begin by rulingour the trial that theanalysis addressingWe court’s
right propertiesa of over the to access RoutewayGills have defendants’

uses, utilityand installagricultural151 for all reasonable residential and to
way aright ultimately“The of a deeded of isinterpretationservices.

of for to decide of thequestion by determininglaw this court the intention
surroundingin lightat the time the deed ofparties of circumstances.”

(1994).Prudkomme, 561,v. If of theFlanagan 138 N.H. 573 the terms
and how theunambiguous,deed are clear those terms wecontrol construe

(2004). Thus,694,Rye,intent. v. Town N.H.parties’ Arcidi 150 701of
unambiguous,the the deed is need notlanguage of clear and we“[w]hen
Concord, 325,v. Cityconsider extrinsic evidence.” Heartz 148 N.H. 331of

(2002).

easement,finding arguingdefendants the trial of anThe contest court’s
inthe easement in the deed from the Birses to the McGrathsthat created

not property.1962 was intended to benefit the Gill The trial court
concluded, Concord,inholding Citybased our v. 148 N.H.upon Heartz of

331, that the thelanguage expressat deed created an easement for Gills’
properties.benefit over the defendants’
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Heartz,In easement the topetitioner’s propertyan existed over allow
on anbuilding adjacent parcel,access to a located at 6614 North State

(6614),Street which was the dominant tenement. Id. at 326. The language
in the deed that 6614had an over land “atpetitioner’sstated easement the

Apurposes.”all times and all 330. church at 68for Id. at was located North
(68), to Anadjacent entityState Street which was 6614.Id. at 326. called

(PRC)Realty plannedProfessional to the 6614Corporation purchase plot
and board to create a lot on thesought planning approval parking plot to

at 68. Id. lot beonlyservice the church The 6614 would still accessible via
the the Id. The thatpetitioner’s property. petitioner arguedeasement on
use parking illegalof the easement to access the lot on 6614would be

68,the church whichbecause the easement’s use would benefit on was a
non-dominant, Id. at 330. thatthird-party tenement. We determined the
deed’s of “at all for all clearlanguage purposes”times and was and

interpretthus the of theunambiguous, allowing partiesus to intent
that,directly languagefrom of Id. at 331. heldthe the deed. We because

byin annothing language partiesthe deed’s indicated intention the to
non-dominant,prevent benefitingtenements from from thethird-party

easement, not useillegalit was for the dominant tenement to the easement
in a atmanner that benefited a non-dominant tenement. Id. 332. We did

hold, however, non-dominant,not that the third-party tenement had its
own cross theeasement to servient tenement.

in the similar in Heartz.Many facts instant case are to those The Cots
tenement,is the Birse is theproperty propertythe servient dominant

non-dominant,tenement, and the Gill is theproperty third-party
tenement. The easement in the deed from Birse to McGrathlanguage

may ingressstates that the easement be used “for all of andpurposes
inegress.” We with the trial court that the the Birse-agree language

unambiguous, allowingMcGrath easement is clear and thus the ofterms
Further,the easement control our of intent.interpretation parties’to the

inneither the Heartz nor deed in casedeed the the instant indicate an
non-dominant,partiesintention toby prevent third-partythe tenements

Thus, Heartz,from from the as in thebenefiting easement. dominant
tenement in the instant case use the easement in a manner thatcould
benefits a non-dominant tenement.

however, because, case,distinguishable,The two cases are in the instant
the to indominant tenement does not intend use the easement a manner

non-dominant,that third-party opposebenefits the tenement. The Birses
the the the property. Accordingly,Gills’ use of easement over Cots the
only way for the to use the over the wouldpropertyGills easement Cots be
for the Gills to have their own to that easement.right
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onright, relyingThe trial court ruled that the Gills had such a
non-dominant,indid not hold Heartz that thedisagree.Heartz. We We

to the easement over thethird-party independent righttenement had an
in a deed thatSimply languagetenement. because there is noservient

non-dominant,prevent third-partyintention the toby partiesindicates an
from the easement does not mean that the deedbenefitingtenements from

non-dominant,in a thirdindependent rightcreates an to the easement
Further, rightatenement. the Gills could not have obtained suchparty

tenement’sfrom the Birses because it “is well settled that a dominant
itby transferringinterest in an easement cannot be severed from the land

Arcidi, inlanguageto a third 150 N.H. at 699. Because we find noparty.”
for of theestablishing independentthe deed an easement the benefit Gill
the have anproperty, ruling expresswe reverse the trial court’s that Gills

residential andpropertyeasement over the Cots for all reasonable
agricultural uses.

itsAdditionally, argue planningthe defendants that the board exceeded
authority by right wayto create a of to benefit the Gillattempting

Due to trial court’s that the had anproperty. ruling expressthe Gills
easement, no thefindings rulings regardingthe trial court made few and
planning meeting.board’s actions at the 1975 We are thus unable to

easement, orplanning requireddetermine whether the board created an
easement,the Birses to create an and whether the board exceeded its

authority. Accordingly, we remand to the trial court the issue of whether
the in its at 1975planning authorityboard exceeded its actions the

boardplanning meeting.

WayII. Public

Turning to the cross-appeal, they argueGills’ that the trial court
erroneously publicruled that the noway longer exists due to abandonment

argueand disuse. The that the trial courtGills concluded that the lane was
part public wayof a either laid out or inby prescriptionestablished the

case, assert, established,In1700s. either the public wayGills once a is the
public’s right passageof cannot be terminated absent proceedingsformal
discontinuing those rights.

The defendants trialrespond implies findingthat the court’s order a of a
public road on the lane and that such a finding was error. The court found
no layout by government,evidence of a the local argue,the defendants
which is necessary layoutfor a to occur. As for a road theby prescription,

interpret finding bydefendants the trial court’s order as not a road
conclusion,prescription. This was the correct argue,the defendants

because there was insufficient to demonstrate sufficient orproof public use
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that, not the lanearguethe whether orFinally,adverse use. defendant's
road, a road.longerit was abandoned and is nopublicwas ever a

differently.trial orderinterpretdefendants the court’sThe and theGills
order containsthat the trial court’spartiesWe concur with both

publicfind that a road wasexplicitlyThe trial court did notambiguities.
out, overby prescriptionor establishedaccepted,ever dedicated and laid

existed,that, if a road itnot findexplicitlythe lane. The trial court also did
determined, however, was,that the lane atThe courtwas discontinued.

road, from Post Road totime, “I am convinced that a roadstating,one a
duringa road thepublicthe River was used asthe Weeks Mill on Winnicut

Thus, once was a roadthe court have meant that theremay1700’s.”
stated, however,court also thatTheby prescription.established

rights,”to create and seemedpublicuse is insufficientpublic“inconsistent
a roadsupport findingfacts to a ofto conclude that there were insufficient

findingis ahighway by prescriptiona is createdby prescription. Whether
(2003).148,N.H. 150Canterbury,v. Town 150Mahoneyof fact. of

the trial court did notfindingis a of fact thatBecause such a determination
a andmake, highway,to conclude whether the lane was everwe are unable

are the of thetoday. findings responsibilityif it remains one As factual
or not acourt, case for as to whetherfindingstrial we must remand the

so,lane, and, if a roadon the how suchpublic road was ever established
was established and whether it was discontinued.

that,determinations,in we note evenTo the trial court itsassist
State, forprovidedthe common lawHampshirebefore became aNew

ofacceptance by publicand or usebyof a road dedicationestablishment
203, (1844);Atherton, see16 N.H. 208-11twenty years or more. State v.
MunicipalHampshireLoughlin, Practice, Law andalso 16 P. New

2005).45.03, twentyuse forpublic§ at 156 Continuous(Supp.TAXATION
aand establishedacceptance,dedication andyears impliedwas considered

Thus,Atherton, a that the road wasfinding16 N.H. at 209-10.public road.
twenty yearsthe ofsimply becauseby prescriptionnot established
a would notHampshirebefore New became Stateconsistent use occurred

rule ofHampshire’s longstandingalso note Newsupported bybe law. We
simply bycannot be discontinued.public highwaylaw that an established

242, (1878);N.H. 244 see alsoMajor,v. 58Thompsonlack of use.
(1993).54.02, publicIf finds that aLOUGHLIN, § at 578 the courtsupra

thelane, necessarily requirea would notrulingroad on the suchexists
If thethe lane as it does all other roads.of to maintainTown Greenland

2005), the town(Supp.to RSA 229:5highway, pursuantlane ais class VI
Goshen, 141 N.H.it. Stevens v. Towndutywould have no to maintain of

(1996). if “nota it has219, highwayA can become class VIhighway223
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in travelthe town suitable condition forrepaired bybeen maintained and
229:5,5 or more.” RSA VII.yearsthereon for successive

that, supportnote if the trial court finds evidence tofinallyWe even
road, a that a road wasrequire findingthe of a that does notexistence

tomap competentinclusion of a road on a is evidenceestablished. “[T]he
road,” inof use of the and the mention of a road asupport the inference

the throughother than the owners of landby peopledeed “indicates use
supplies150 N.H. at 151. Such evidenceMahoney,which the road runs.”

road, require findingof it does not a of ainferences and indications a but
finds that aroad as a matter of law. Whether or not the trial courtpublic

established, by findingsroad we will bound the trial court’s unlesswas be
they byare not the evidence or are erroneous as a matter ofsupported

trial, a roadparty asserting publiclaw. Id. at 150. At the that was
by proof bywill have the burden of a balance ofprescriptionestablished

probabilities.the Id. at 150-51.

III. Costs

above,inFinally, light rulingsof our we vacate the award of costs
prevailing party yetbecause the in this case has not been determined.

Reversed in andpart remanded.

DugganBroderick, C.J., Dalianis, Hicks, JJ.,and and concurred.
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