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The inplaintiff contends her thebrief that error affected her substantial
However,rights. she no inprovides argument of hersupport contention

Maurer,except 925,to to our in v.cite decision Carson 120 N.H. 931-82
(1980),and to note parenthetically that the decision “recogniz[es] that the
right to seek forcompensation personal injuries an importantis

right protected bysubstantive the HampshireNew Constitution.”
omitted.)(Quotation plaintiffThe apparently contends that an error

affects the rightssubstantial of the appealing party partywhenever that is
forseeking compensation personal injuries. plaintiffThe to haveappears

the prong plainmisconstrued third of the error rule.

Generally, satisfyfor a toplaintiff the burden of that anproving
rightserror affected the plaintiff,substantial of the he or she “must

demonstrate that the prejudicialerror was it the ofaffected outcome—that
proceeding.” Emery, Here,the 152 N.H. at 787. the toplaintiff failed

demonstrate that the omission of “solely”the word from the inclement
weather instruction ofaffected the outcome the proceeding, and thus failed

satisfyto her burden of proof on the third of theprong plain error rule.
Therefore, do not find underwe error the rule.

Affirmed.
GalwayBroderick, J., Dalianis, Hicks,C. JJ.,and and concurred.
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Gordon, P.A., Saunders,Shaheen & of (ArpiarConcord G. andJr.
Karyn brief,P. jointForbes on the and Mr. orally),Saunders for the
intervenor, Explosives,Green Mountain Inc.

DUGGAN, intervenor, (GME),J. The Green Mountain Explosives, Inc.
■J.)(McGuire,anappeals Superiororder of the Court thereversing

(ZBA)Zoningdecision of Henniker Adjustmentthe Board of granting
GME two conditional variances. We affirm.

The following byfacts superiorwere found the court or fromare evident
the record. GME for inexplosives mining,manufactures use quarrying

1,617-acreproposedand construction. GME to a parcellease owned theby
Vincent Barletta Trust for ofpurposes storing blendingand explosives.

parcelThe ofcomprised eighteen separate Accordingwas lots. to GME’s
proposal, explosives storage blending facilityan and centrallywould be

1,597located on twenty acres. The acresremaining would surround the
facility, acting zone, Alcohol,as a as required bybuffer Bureau of Tobacco

(ATF) regulations.and Firearms
parcel 7,The is in alocated district zoned rural residential. On October

2004, GME, ofacting Trust,on behalf the Vincent Barletta filed an
application First,the ZBAwith for two variances. it asought variance to
allow the proposed onlycommercial use where a residential use is

Second,permitted. it sought a variance to allow the andstorage blending
explosiveof material injuriouswhere or uses prohibited.obnoxious are
The ZBA a atconducted GME ahearing presentationwhich made video

ofdescribing the nature its business and providing safetyinformation on
issues to operations. employees,related its Several attorney,GME’s and

Reach, GME,Stéven a professional engineer byretained in ofspoke favor
granting the Following presentation,variances. GME’s members of the
public who hearing questionedattended the GME’s representatives as to
the use ofproposed property.the

publicBoard deliberations followed the question period, during which
Scott,board members and Laura a town-planning expert byretained the

ZBA, application.discussed GME’s At the close the hearing,of the ZBA
subject First,voted three to two to thegrant variances to two conditions.

1,617-acreGME had to merge eighteen singlethe lots into a parcel,
subject Second,to theapproval by ZBA. the variances ifwould terminate

discontinued use.GME the proposed
Morse,Plaintiffs Robert CherylL. Garrison and landowners whose

site,theproperties proposed requestedabut a ZBA.rehearing before the
requestsThe ZBA the plaintiffsdenied and the theappealed superiorto

2005).pursuantcourt to 677:4 The(Supp. superiorRSA court reversed the
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decision, that unreasonable because the evidence beforerulingZBA it was
unnecessary hardship.the ZBA failed to demonstrate

superiorthe court found that:Specifically,

inthe record this caseapplicationwith GME’s andproblemThe
that, zoningthey supportis while a conclusion that the

use of theproposed property,restrictions interfere with GME’s
withfindingnot that the restrictions interferethey supportdo a

is, nouse of the That there is evidenceproperty.the reasonable
in at different from otherpropertythe record that the issue is

may make itresidential. While its sizeproperty zoned rural
business, itfor that does not makeGME’suniquely appropriate

zoning purposes.forunique

the in the certifiedalthoughThe court also noted that evidencesuperior “[
forpropertythat the is ideal GME’sapplicationrecord and GME’s show

fromfrom the and not thefacility, property‘the burden must arise
landowner,”’ Harringtonthe v. Townplight quotingofindividual of

(2005).Warner, 74,152N.H. 81
(1)argues superiorIt that: the courtappeal,On GME raises six issues.

for unnecessarythe useerroneously requirementreasonableapplied
Simplex Technologiesin v. Townabrogatedthat wehardship of
(2)(2001); erroneouslythe courtsuperior145 N.H. 727Newington,

(3)hardship; thererequired expert testimony unnecessaryto establish
(4)decision;support superiorsufficient the ZBA’s thewas evidence to

as andby accepting findings primacourt erred not the ZBA’s lawfulfacie
reasonable, byas itssuper zoning substitutingand instead acted a board

(5)ZBA; bythe superior failingfor that of the court erredjudgmentown
toby applicant proveto thedistinguish between evidence submitted

safetyand to that federal and Stateuniqueness proveevidence submitted
not toregulations contraryinsured that the variance would begranting

(6)interest;public superior by findingthe and the court erred that GME’s
zoning.use with the Weproposed “strikingly presentwas inconsistent”

inargumentaddress each turn.
The in limited. See Fox v.superior zoningcourt’s review cases is Town
Greenland, 600, (2004).603 of the ZBA arefindings151 N.H. Factualof

bywill not set aside thedeemed lawful and reasonable and beprima facie
law, persuadedof the court is asuperior bycourt absent errors unless

ZBA isprobabilitiesbalance of on the evidence before it that the decision
(1996).77; party152 TheHarrington,unreasonable. N.H. at RSA 677:6

inproofset the ZBA decision bears the burden of theseeking to aside
Harrington, 152 N.H. at 77.superior court.
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In determining superior by vacatingwhether the court theerred ZBA’s
decision, we note that do not a super zoningwe act as board. id. at 82.See
Our inquiry found,is not we find superiorwhether would as the court but
whether the evidence superior reasonably supportsbefore the court its
findings. Id.

I. “Unnecessary hardship” standard

arguesGME first that the courtsuperior erroneously applied pre-the
Simplex unnecessary bystandard for thathardship requiring GME
demonstrate that the ordinance prevented makingit from any reasonable
use of land. disagree.the We

(1)An applicant seeking a variance must demonstrate that: the
(2)contrary interest;variance not bewill to the public special conditions

exist such that a literal of the provisionsenforcement of the ordinance will
(3)result in unnecessary the ishardship; variance consistent with the

(4)ordinance; (5)spirit justice done;of the substantial is and thegranting
variance notwill diminish the value of surrounding properties.

77; 2005).Harrington, 674:33,1(b)152 N.H. see (Supp.at RSA
Prior to our decision in Simplex, applicantan seeking to establish the

test,second of theprong variance “unnecessary hardship,” had to show
zoningthat the ordinance his useunduly restricted of the land. See

Governor’s Island v. Gilford, 126, (1983),Club Town 124 N.H. 130of
abrogated by Simplex, 145 N.H. unnecessaryat 731. For tohardship exist
under use,the pre-Simplex standard for reasonable deprivation“the
resulting applicationfrom of greatthe ordinance must so as to[have been]
effectively theprevent makingowner from thereasonable use of land.”

City Manchester, 51,53 (2003).Rancourt v. 149 N.H.of

In Simplex, we held unnecessarythat “our definition of hardship
become too inha[d] restrictive of thelight constitutional protections by

which it be tempered”must and anadopted approach “more considerate of
the constitutional right enjoyto 145 atproperty.” Simplex, N.H. 731. We
stated “applicantsthat for a may unnecessaryvariance establish hardship

(1)by proof that: zoninga restriction as to theirapplied property
interferes with their reasonable of property, consideringuse the the
unique setting environment; (2)of the in itsproperty no fair and
substantial relationship generalexists between the thepurposes zoningof

(3)ordinance and the onspecific restriction the andproperty; the variance
injurewould not the public private rightsor of others.” atId. 731-32
added).(emphasis test,In satisfying prong Simplexthe first of the

“applicants longerno must the zoningshow that ordinance themdeprives
Rather,of any reasonable use of the theyland. must show that the use for
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‘reasonable,’ considering property’stheseek a variance istheywhich
(citationRancourt, at 53-54149 N.H.in its environment.”unique setting

omitted).
Court, theduring most of oralSuperiorargues “[t]heGME that

askingby repeatedlythe standardarguments applied pre-Simplex
However,property.”use of thecurrently reasonablewhether GME had

acknowledges Simplextheof the court’s orderlanguage superiorthe clear
zoningto that ‘thedo not have showby stating “[applicantsstandard that

Rather,any use of the land....deprives them of reasonableordinance
they seek a variance is reasonablethey that the for whichmust show use

(Quotingin its environment.’”unique settingtheconsidering property’s
53.)Rancourt, 149N.H. at

appreciatetosuperiorthe court’s order “failedarguesalso thatGME
the of record.”the criteria to factscorrectly Simplex hardshipand apply

hardshipdetermination [unnecessary]of therequires a whether“Simplex
152 N.H. atHarrington,of theunique setting property.”is a result of the

A,court, the ZBHere, reviewingafter the record beforesuperior81. the
for“uniqueto that the wasprove propertythat had failedconcluded GME

“there no in theit stated that is evidencezoning purposes.” Specifically,
is from other zonedpropertyrecord that the at issue differentproperty

order, notsimplyrural Based the of the we areupon languageresidential.”
correct standard forsuperior applythat the court failed to thepersuaded

unnecessary hardship.

testimonyII. Expert

itargues superior erroneously requirednext the court thatGME
of inpresent expert testimony proveto that enforcement the ordinance

disagreein unnecessary hardship.this case would result with GME’sWe
courtreading superior superiorof the court order. In its order the stated:

developmentthe of the is orparcelComments difficult[that
not to a conditionunlikely] enough specialare demonstrate that

on the ofexists this land so as to warrant issuance the variances
(“[M]ere layN.H. at andgiven. [Harrington, conclusory152 81.]

concerning the lack of ... reasonable return is notopinion
unnecessary hardship];sufficient establish there must be[to

....”) Smith, 411,v. 707proof (quotingactual Matthew S.W.2d
(Mo. 1986)[(enbanc)]).[417]

In Harrington, required to provewe discussed what evidence is
unnecessary propositioncited for the that anhardship and Matthew
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applicant seeking to demonstrate lack of reasonable return must provide
“actual proof.” Id. We stated:

[Unnecessary hardship] a determination ofrequires whether the
zoning appliedrestriction as with ainterferes landowner’s

property.reasonable use of the This factor includes consideration
abilityof the landowner’s to receive a reasonable return his oron

[Matthew,her investment. 707 S.W.2d at ....416] “[M]ere
conclusory lay opinion lackconcerningand the of reasonable

sufficient;return is not must be inproof,there actual often the
Matthew,ofform dollars cents 707and evidence.” S.W.2d at 417.

(citation omitted).Id. ellipses Harringtonat 80-81 and not requiredoes
expert testimony concerning either lack of reasonable return on the
applicant’s orinvestment interference with reasonable Applicantsuse.
may through Indeed,both lay expert testimony.show or See inid.

we the thatHarrington upheld superior rulingcourt’s the evidence before
the zoning entirely layboard—which consisted of testimony supported—

case,the board’s to a Inzoning grantdecision variance. Id. at 81-82. this
the court’s citation tosuperior Matthew does not indicate that it reversed
the ZBA decision because GME to present expert testimony.failed

III. Sufficiency the evidenceof

arguesGME that the evidence the ZBA was to supportbefore sufficient
its to grant Specifically,decision the variances. it that therecontends was
evidence the ZBA to property unique.before demonstrate that the was We
disagree.

above,As discussed to “unnecessarydemonstrate hardship”
applicants zoningmust that “ashow restriction as to theirapplied

interferes with theirproperty reasonable use of the property, considering
the setting of the in itsunique property environment.” 145Simplex, N.H.
at 731-32.The use “is the inquiryreasonable factor critical for determining

unnecessary hardship Harrington,whether has been established.” 152
N.H. at The “requires80. reasonable use factor a determination of

settingwhether the a result of the ofhardship unique property.”is the Id.
at 81. applicant hardshipThe must show that “the is a of specificresult

of the propertyconditions and not the area in Id. Thegeneral.” property
must be the inby zoning“burdened restriction a manner that is distinct
from similarlyother situated notproperty.” requireId. While this does
that property onlythe be the such property,burdened “the burden cannot
arise result of zoningas a the ordinance’s on inequal propertyburden all



fromfrom and notproperty“arise theId. The burden mustthe district.”
Id.of the landowner.”plightthe individual

the ZBAcase, was introduced beforefollowing evidenceIn this the
GME, application,in its statedvarianceunnecessary hardship.regarding

unnecessaryin anwould resultrequested“the denial of variancesthat the
hardship to GME.” It also stated:

proposedzoning interferes with GME’sThe current residential
zoning, GME isfor the Under currentproperty.reasonable use

in any way.conduct businesspropertyto the to itsunable use
make theproperty proposedof thisuniqueThe characteristics

extremely andparcel largeThe fact this isuse reasonable. that
mustbyit ideal for use GME. GME maintainuninhabited makes
any occupieda fromstorage significantits facilities distance

to The size of theaccording regulations. parcelstructures [ATF]
Forlegalto the samepermits obligation.at issue GME meet this

reason, for andproperty storageuse of theproposedthe
The locationblending is central of theexplosivesof reasonable.

permitwill the tofacility proposed facilitywithin the be[site]
and out viewanyboth a safe distance from other structures of

any roadway.from or theneighbors

ZBA hearing professional engineerThe minutes reflect that Steven Reach
the in and denialproperty uniquestated that was its environment that the

in Bothrequested unnecessary hardship.of the variances would result
Parker, throughZBA chairman Leon who had driven the siteproposed

in the ZBAday, town-planningearlier and Laura Scott testifiedexpert
that the site difficult as adevelopwould be to residential subdivision.

superiorThe the did supportcourt concluded that record evidence not
the ZBA’s on because did notunnecessary hardshipdecision it

order, stated, inproposed unique.demonstrate that the site was In its it
inpart, “there is evidence the record that the atpertinent propertythat no

issue is from other zoned rural itspropertydifferent residential. While
business,may uniquelysize make for that does notappropriateit GME’s

unique zoning expresslymake it for The court alsopurposes.” superior
Reach,the of and The providesconsidered statements Scott Parker. order

these did “not ‘a condition of the landspecialthat statements demonstrate
distinguishes it from in the area with to therespectwhich other land same

zoned,”’ Ryan Cityfor for it v.suitability quotingthe use which is of
(1983).Board, 170,173Manchester Zoning 123N.H.

record,After the that the recordreviewing agreecertified we
thereasonably the court’s that evidence didsupports superior conclusion
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uniqueness.not demonstrate GME directs to no in theus evidence record
that proposedwould demonstrate that the site was from anydifferent

Rather,other inproperty the rural residential district. the record merely
that proposed developdemonstrates the site was difficult tolarge, because

location,of its topography relatively ideallyand isolated and suited to
GME’s because it provide byneeds could a buffer zone as therequired

alone, however,applicable regulations.ATF These factors do not
distinguish site from rural in theproposed anyGME’s other land area. Cf.

152Harrington, N.H. at 81.
GME further that Rancourtargues squarely controls the outcome of

Rancourt, 54,this case. it that in 149Specifically, argues largeN.H. at the
size, relatively inaccessible location and zone of propertybuffer the were
“special property”conditions of the which aprovided grantingbasis for a
variance, and that these same factors aprovide grantingbasis for a

disagree.variance here. We
Rancourt,In the a inpurchasedintervenors three-acre lot an area
lower-densityzoned residential. Id. The intervenors then for aapplied

permit to a rearbuild stable for two horses on the section of the lot. Id.
CityThe of Manchester the permit recentlydenied because it had

livestock, horses,zoning includingamended to inprohibitits ordinance
grantedresidential Id.lower-density zoningdistricts. The board the

requestintervenors’ for a variance. Id. The abutters theappealed zoning
court,board to superior zoningdecision the which affirmed the board’s

decision. Id.
decision,We affirmed the superior reasoningcourt’s that the“[b]oth

[superior] [zoningand the rationallycourt could have found that theboard]
zoning inprecluding [lower-densityordinance horses a districtresidential]
interfered the proposedwith intervenors’ reasonable use of their property,

uniqueits Id. at 54.considering setting.” We stated that:

before the [zoningEvidence showed that the intervenors’board]
lot located in country setting.was a Evidence before [zoningthe

largeralso showed that the lot was than ofboard] most the
surrounding uniquely configuredlots and was in the rearthat

of theportion considerablylot was than the Thelarger front.
[zoning also had evidence that there was a “thick woodedboard]

Further,proposedbuffer” around the area. area in[stables] the
which proposed keepthe intervenors to the two horses

half, which,constituted an acre a according city’sand to the
laws, was more than to livestockzoning required keepland two

animals.
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the evidence before thezoning rulingboard’s becauseupheld theId. We
Id.in its environment.uniquethat the waspropertyZBA demonstrated

Rancourt, thatin to demonstrate itsthe GME hadLike intervenors
Id.; 152Harrington,in see alsosurroundings.itsuniquewasproperty

Rancourt, size, location and buffer madeconfiguration,In theN.H. at 81.
Rancourt,surrounding lots. 149comparedas to theproperty unique,the

by simplyGME did not demonstratepresentedat 54. The evidenceN.H.
insimilarly unique setting.itsproposedits site wasthat

court’s reviewSuperiorIV.

ZBAby treatingnot theargues that the court erredsuperiorGME
correctlyThe courtprima superioras lawful and reasonable.decision facie

order,the of in its when it wrote that “[a]llset forth standard review
upon properlyof the ... all of fact before thefindings questions[ZBA]

primabe and reasonable. The order or decisioncourt shall lawfulfacie
vacated, law,for ofexceptfrom shall not be set aside or errorsappealed

onprobabilities,the court the balance of thepersuaded byunless is
it, said or is Theevidence before that order decision unreasonable.”

review, findingstheuponcourt’s which focused whether ZBA’ssuperior
it,were reasonable in of the evidence before was consistent with thislight

the court the ofAccordingly, superior appliedstandard. correct standard
review.

ConsistencyV. Variance With Ordinanceof

next error superior incorrectlyGME’s claim of is that the court found
“strikingly presentuse theproposedthat GME’s was inconsistent with

However,zoning.” argumentwe need not address this because we affirm
finding the willsuperiorthe court’s that enforcement of ordinance not

hardship.unnecessarycreate

RemainingVI. Issue

superior distinguishfinal claim of error is that the court failed toGME’s
by applicant provebetween evidence submitted the to anduniqueness

prove safety regulationsevidence submitted to that federal Stateand
publicthat the variance would be to thegranting contraryinsured not

conclude that meritargumentinterest. We this lacks and warrants no
(1993).321,322137Vogel Vogel,further discussion. See v. N.H.

Affirmed.
GalwayBroderick, C.J., Dalianis, Hicks, JJ., concurred.and and


