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proofstandard of atremand, wrongappliedwhere trial courtoffender on
(statute authorizingWhite, N.H. at 557-58sentencing); 131original

theupviolation toprobationimprisonment uponorimposition of fines
did notoriginally imposedcould have beenmaximum thatbalance of the

Clause).JeopardyDoubleviolate State
651:58, I, neither the dueviolateswe hold that RSAAccordingly,

HampshireNewof theprotectionsjeopardynor doubleprocess
oftherefore, for writWe, petitioner’s petitionthedenyConstitution.

certiorari.

Petition denied.

Duggan, JJ.,Broderick, C.J., concurred.Dalianis andand
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(Michael B.P. Hall and JohnStewart, P.A., of ManchesterHall
Kenison, brief, orally), plaintiff.Mr. Hall for theon andJr. the

(John A. onPeters, P.L.L.C., Lasseyof ManchesterWadleigh, Starr &
for the defendant.orally),the brief and

brief,Concord, for The N.H.Sanderson, byattorney, ofPaul staffG.
Center, as amicus curiae.Local Government

Cloutier, defendant, ofCitytheDUGGAN, Debra A. suedplaintiff,J. The
she suffered whileBerlin, economic losses thatinjuriesfor andpersonal

returned a verdict forjuryof streets. Theher vehicle on one itsoperating
J.)(Houran,CourtSuperioran order of theCity. plaintiff appealsthe The

and for a new trial.motion to set aside the verdictdenying post-trialher
summarymotion forpre-trialthe denial of itsCity cross-appealsThe

plaintiff’s post-trialof theaffirm the trial court’s denialjudgment. We
cross-appeal.in City’sreach the issues raised themotion and do not

7, 2000,night Augustthe offollowingreflects the facts. OnThe record
ofthroughin vehicle the intersectiontravelingwas herplaintiffthe

justheavyin Berlin. A rainstorm wasRockingham StreetsGrafton and
rainstorm, ina manhole coverdisplacedthe excess waterending. During

intersection, she eitherthroughthe drove theplaintiffthe intersection. As
manhole cover.displacedor collided with theopendrove over the manhole

result, injuries property damage.andpersonalthe sufferedplaintiffAs a
is located on aRockinghamof and StreetsThe intersection Grafton

a manhole coverreportedhad never before beenslope. There
however,had, beenparticularat this intersection. Theredisplacement

completeand manhole coverCity partialmade to officials ofreports
long slopeson or near at other locationsat manholes locateddisplacement

City, usually during heavyin the rainfall.
accident, alleging damagesthe that herplaintiff City,After the the sued

conditions that caused theCity’sfrom the failure to correct theresulted
the was aware ofalleged Cityto She thatdisplaced.manhole cover become

and,similarlyat situated manholesdisplacementmanhole cover
against manhole coveranticipated guardedit should have andaccordingly,

juryoccurred. Theat the intersection where the accidentdisplacement
City. plaintiff’s post-trialin The motionsreturned a verdict favor of the

and this followed.appealwere denied
instructingbyon that the trial court erredplaintiff appealThe contends

throughinmunicipal liability RSA 231:90jury regarding provisionsthe the
(1993 2005). through :92argues first that RSA 231:90Supp.:92-a & She
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(1993) defenses,” which, (1998)“immunityare pursuant to RSA 412:3
2002) (current(repealed 2005)),atversion RSA 507-B:7-a the(Supp. City

prohibited Next,was from itasserting liabilitybecause had insurance. she
that,argues regardless of the existence of liability coverage,insurance

231:92,1(b)RSA is inapplicablenot this case. Finally, arguesshe that the
instruction,trial court’s inclement weather given pursuant to RSA 231:92-

2005), (1)a (Supp. was erroneous because: RSA 231:92-a is not applicable
(2)case;to the of this iffacts and even the statute is applicable, the

language of the instruction itself was deficient.

I. RSA 4-12:3

plaintiff arguesThe first that municipal liabilityRSA 412:3 renders the
provisions throughof RSA 231:90 :92 to ainapplicable municipality which

412:3, accident,has liability insurance. RSA at the time of the plaintiff’s
provided, in pertinent part:

In any againstaction ... to enforcemunicipality] liability[a on
account of a risk municipalitywhich the has aprocured policy[for

insurance],of the insuring company [municipality]or... shall not
be allowed to as aplead immunitydefense from forliability
damages from theresulting performance governmentalof
functions, and its shall inliability be determined as the case of a
private corporation except when a standard of care differing from

statute;that of private corporation is set forth by provided,[a]
however, anythat in suchliability case shall not exceed the limits

coverageof in thespecified policy of insurance or toas
507-B,governmental units defined in liabilityRSA shall not

policy :4,exceed the limit or the limit inspecified RSA 507-B if
applicable, whichever is and the courthigher, anyshall abate

in anyverdict such action to the extent that it exceeds such limit.

The plaintiff argues throughthat RSA 231:90 :92 are immunity defenses
412:3,meaningwithin the of and City prohibitedRSA thus the is from

relying upon liability however,them because it has City,insurance. The
argues that throughRSA 231:90 :92 set forth a of differingstandard care
from that of a private corporation, and thus trigger exceptionthe

incontained 412:3 permit City relyRSA to the to 231:90upon RSA
inthrough :92 its defense.

interpreted where,The trial court provideRSA 412:3 to that “even as
here, issue,a municipality procureddefendant has insurance for the risk at
it is liabilitynonetheless entitled to have its determined under an
applicable statutory differingstandard of care from that of privatea
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:92 suchthrough “establish!]concluded that RSA 231:90corporation.” It
statutory standard of care.”applicablean

law, review dequestionof a is a of which weinterpretationThe statute
(2005).762, are152 773 We theHosp.,Carlisle v. Frisbie Mem. N.H.novo.

in ofas the thelegislature’s expressedthe intent wordsfinal arbiters of
the oflanguagea Id. We first examine thestatute considered as whole.

statute, and, meaningsplain ordinarythe and topossible,where ascribe
unambiguous,plaina is andlanguagethe words used. Id. When statute’s

intent,legislativenot it for further indication of andbeyondwe need look
languagesaidmightnot what the have or addlegislaturewe will consider

ambiguous,If a statutelegislaturethe did not see fit to include. Id. isthat
however, history analysis. goalto our Id. Our islegislativewe consider aid

them,in and inenactingin of intentapply light legislature’sto statutes the
statutoryto entire scheme.sought byof the advanced thelight policy be

Id.
thatand It aplain unambiguous. providesThe of RSA 412:3 islanguage

a defensecoverage may “pleadinsurance not asmunicipality with
the ofresultingfrom for fromimmunity liability damages performance

functions,” provides liabilityfurther that its “shall begovernmental and
corporation exceptin case of when a standardprivatedetermined as the a

forth byfromdiffering private corporationof care that of is set[a]
added).(emphasisRSA 412:3statute.”

of 231:90parties any provisionsThe whether the in RSAdispute
through immunity statutory:92 forth a defense of or a standard ofset

ifThe even in RSA 231:90plaintiff suggests any provisioncare. that
care, RSA:92 a of it cannot underthrough applyestablishes standard

provision “entangled prohibited immunity412:3 each isbecause with
inprovisionsdefenses.” We examine each of the relevant turn.

231:90, Insufficiency,”entitled of Town After Notice of“DutyRSA
the“insufficiency” requiredand form of written noticedefines describes

231:92,1(a). provides, pertinentIt inby part,RSA

highway anyI. or class inanyWhenever class IV V ...
insufficient, any maymunicipality person giveshall be written

ofinsufficiency [designated municipalnotice of such to one the
officials], cityof notice to or Thecopyand a said the town clerk.
notice set in ... thesigned generalshall be and shall forth terms

insufficiency.location the ofhighway...of such and nature such

II. shall considered if:highway... only[A] be “insufficient”
(a) It those orpassable any by personsis not in safe manner

highway by by anyvehicles on such ... state law orpermitted
regulation;more or orstringent local ordinance
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(b) There safetyexists a hazard which is not reasonably
discoverable or reasonably byavoidable a person who is traveling
upon such highway postedat speeds ..in obedience to all
posted regulations, inand a manner which is reasonable and
prudent as bydetermined the condition and state or repair of the
highway..., including any warning signs, and prevailing visibility
and weather conditions.

A not,III. highway ... shall in the absence of impassability or
hidden II,hazard as set forth in paragraph be considered
“insufficient” merely by reason of the municipality’s failure to
construct, maintain or itrepair to the same standard as some

sidewalk,other highway or or to a level of service commensurate
with its current of publiclevel use.

RSA 231:90.

plaintiffThe argues that RSA 231:90 “does not establish a standard
of care but rather limits a municipality’s liability to narrowly defined

(insufficiencies),”hazards thus ancreating However,immunity defense.
RSA 231:90 nothingdoes more than define “insufficiency,” 231:90, II,RSA
III, notice,”and 231:90,“written alone,RSA I. Standing it is neither a
standard of provisioncare nor immunityan provision.

RSA 231:91 describes municipality’sthe duty to respond to a notice of
insufficiency, 231:90, I,see RSA and provides for municipal liability

fromresulting a failure to respond as required. RSA 231:91 provides, in
pertinent part,

I. Upon ofreceipt such notice of insufficiency, and unless the
highway agents or street commissioners determine in good faith
that exists,no such insufficiency the municipality shall
immediately proper dangercause signals to be placed to warn
persons by day or night shall,of such insufficiency, and within 72

thereafter,hours develop plana for repairing such highway ...
and shall implement such inplan good faith and with reasonable
dispatch until highway insufficient,the .. . no longeris as defined
by 231:90,RSA II.

IfII. the municipality fails to act I,as set forth in paragraph it
shall be liable in damages for all personal injury propertyor
damage proximately bycaused the insufficiency inidentified the
notice, subject to [statutory limitations].

plaintiffThe argues that 231:91RSA “is primarily immunityan
statute because it relies on the narrow liability-limiting definition of
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liability-limiting requirementswritten noticeas the‘insufficiency’as well
concedes, however, that RSA 231:91plaintiffTheof 231:90.”RSA

have receivedmunicipalitiesa of care for whichstandard“establishes]
231:91, standingdisagree that RSAnotice of insufficiencies.” Wewritten

liabilitythe ofalone, RSA 231:91 does not limitimmunityan statute.is
torather, municipality requiredit a isthatmunicipalities; provides

and,231:91,1, if failsitinsufficiency,a notice of an RSArespond to written
insufficiency,that RSAso, any injury bydo for causedto will be liable

most, forth of care which231:91, At RSA 231:91 sets a standardII.
liability.it limit suchexpresslynotliability, but doesmunicipalestablishes

alone, written notice231:91 not that a lack ofStanding provideRSA does
the“insufficiency” liabilityin limited onstatutoryor a of a will resultlack

therefore,is, immunity provision.It not anpart of the municipality.
Care,”231:92, of“Liability Municipalities;of StandardRSA entitled

pertinent part,inprovides,

damagesfor in an actionI. A shall not be held liablemunicipality
outinjury damage arisingor ofpersonal propertyto recover for

maintenance,construction, repair public highwaysor of ...its
insufficiency,injury damage byor was an asunless such caused

231:90,bydefined RSA and:
(a) notice of suchmunicipalityThe received a written

231:90,in to actas set forth but failed asinsufficiency RSA
231:91;provided by RSA or

(b) hademployees]officials or actual noticemunicipal[Certain
otherinsufficiency, byor of such means than writtenknowledge

231:90,pursuant grossly negligentto and were ornotice RSA
toresponding failing respondfaith in or to suchexercised bad

orknowledge;actual
(c) constituting insufficiencyThe created bycondition the was

or inmunicipal actingof officer theemployeean intentional act a
of in hisscope duty employment,his official while the course of

or of theacting gross disregardwith with recklessnegligence,
hazard.

I ofregarding only paragraphthe in this was instructedjuryBecause case
231:92, areremaining paragraphsRSA we do not consider whether the

theyor forth of care.immunity provisions whether set a standard

I,231:92,argues immunityRSA “is anplaintiff primarilyThe that
231:91,it, liability-limitinglike RSA on definitionstatute because relies the

notice‘insufficiency’ liability-limitingof as well as the written
231:92,1,agreein that is arequirements contained RSA 231:90.”We RSA
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immunitymunicipal provision. By that aproviding municipality “shall not
met,be ... requirementsheld liable unless” certain statutory are RSA

231:92, I, and,provides liability municipalities essence,limited to in
degree immunity 231:92,confers some of Iupon them. RSA (emphasis

added).

However, 231:92, I,the plaintiff concedes that simultaneouslyRSA
establishes a of different of private corporationstandard care from that a
that is toapplicable municipalities. By providing that municipality maya
be injuries when,liable for or damages by statutory insufficiencycaused a
among things,other it act in uponfails to accordance with RSA 231:91

ofreceipt a written notice of an it isinsufficiency, grossly negligentor or it
acts in inbad faith to aresponse municipal official’s actual notice or

231:92, I,knowledge an insufficiency,of RSA a specialestablishes
applicable construction,standard of care to inmunicipalities the

maintenance, repairand of public highways.
231:92, I, role,Because RSA assumes this dual it is unclear from its

plain language and the plain language of RSA 412:3 whether the
legislature intended that bemunicipalitiesinsured able to avail themselves
of its protections. We turn to legislative historythus for guidance. See
Carlisle, 152N.H. at 773.

1991, (1983) 1991)Prior to RSA 507-B:2 (repealed and reenacted
inprovided, pertinent part:

A governmental unit held liable in actionmay damagesbe for an
to for bodily personal injuryrecover orinjury, property damage

it,itsbycaused fault or fault toby attributable out ofarising
ownership, occupation, operationmaintenance or of ... [a]ll

sidewalks,premises, except public streets, highways or publicly
airport runways taxiways.owned and

In v.City Imperial Casualty Co., 109,120& Indemnity 133Dover N.H.of
(1990), sidewalks,we held that the inexception RSA 507-B:2 for public
streets, I,and highways violated Part Article 14 of the State Constitution.

thereafter,Shortly 507-B:2,legislature repealedthe and reenacted RSA as
:92,well as through partRSA 231:90 as of BillSenate 151-FN. See Laws

1991, 385; Justices, (1991)ch. Opinion 266,see also the 134 271N.H.of
enactment).Bill(considering priorSenate 151-FN to its purposeThe of

Bill greatestSenate 151-FN was “to provide municipalities with the
possible protection from andhighway liability,sidewalk consistent with

1991,385:1.the constitution.” Laws
Senate Bill 151-FN also amended RSA 412:3 to add the phrase “except

a of differing privatewhen standard care from that of iscorporation set[a]
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amendment, 412:31991, RSAPrior to this385:8.byforth Lawsstatute.”
only municipality’saproviding thatany exception,not include suchdid

RSAprivate corporation.”of ain the caseliability be determined as“shall
(1983).412:3

intendedlegislaturenot reveal how therecord doeslegislativeThe
statutory provisionsto with the other412:3 interactthe revision to RSA

whole,as alegislationtheViewingBill 151-FN.bycreated Senate
toexceptionthe addedhowever, legislaturethe intendedappearsit that

1991, ch. 385.RSA 231:92. See Lawsrefer tospecificallyRSA 412:3 to
Care,”of“Municipality Standardlegislation,5 of the entitledSection

isof Bill 151-FN whichonly231:92 is the section Senatecreated RSA and
that1991, thus concludeLaws 385:5.standard of care. See Welabeled as a

ofdo, fact, [statutory] standardthrough in “a:92 establishRSA 231:90
ofmeaningthefrom of withindiffering private corporation,”[a]care that

2002) (current(1998) (Supp.atversion RSA 507-B:7-a(repealedRSA 412:3
2005)). that, with the 1991the of the amicusagree argumentwithWe

412:3, thatexpressed its intentionlegislatureto RSA theamendment
legaltheliability changeor of insurance does notpresence absence“[t]he
thator the of conductduty highways, change typeowed to users of

The of availableduty. anya breach of such amount insuranceconstitutes
upon bedamages may, proof,to determine the amount of thatonly serves

from if it is in fact found to be a tortfeasor.”municipalityrecoverable the
:92plaintiff argues interpretation throughThe that of RSA 231:90this

againstmeaningless prohibition[RSAand RSA 412:3 “render[s] 412:3]’s
RSAmunicipalities asserting immunity disagree.insured defenses.” We

of immunity412:3 to an assertion an defenseapplies municipality’sinsured
construction,circumstances, only respectwith to theanyunder not

maintenance, or of See 412:3.public highways and sidewalks. RSArepair
Thus, remains in which aprohibition applicablethe under circumstances

not a different from that of astatute does set forth standard of care
private corporation.

clearly municipality maywe that “a be held to aAlthough have stated
highwayslower of with to and sidewalks than arespectstandard care its

Justices, 279, weOpinion the 134 N.H. atprivate corporation,” of
concern, inlegitimate by plaintiffas stated therecognize public policythe

brief, throughour of RSA 231:90 :92 andinterpretationher that under
or412:3, injuryto risk ofpurchased guard againstRSA insurance the

damage involving may “illusoryand sidewalks be andhighwayshazardous
justifications allowingone for some[may] negate long-recognizedof the

[injured]namely,and thatdegree immunity highwaysof for sidewalks:
purchased bybycitizens ... can be insurancecompensated
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thus[municipalities], helping mitigateto the of sovereignharshness the
immunity however,public policy,rule.” Such matters of are reserved for

legislature,the and we therefore leave to it the task of addressing the
Minuteman,plaintiff’s concerns. LLC v. 147 N.H.Corp.,Cf. Microsoft

634, (2002).641-42
In light of the we thatforegoing, conclude the trial court not err indid

instructing jurythe respect municipalwith to the liability provisions of
231:90, 231:91, 231:92,1.RSA RSA and RSA

231:92,1(b)ApplicabilityII. RSAof

Next, thatplaintiff argues bythe the trial court erred instructing the
231:92,1(b),jury RSA aregarding provideswhich that municipality having

actual, written, insufficiencybut not notice of an be ifwill liable it wasonly
or ingrossly negligent respondingexercised bad faith or failing respondto

knowledge that,to its of the insufficiency. contends topursuantShe our
Dover, 120,holding City I,in 133 N.H. at Part Article 14 of the Stateof

requiresConstitution a municipalitythat which has actual of annotice
insufficiency highwaysin its and heldsidewalks be to a standard of
ordinary negligence longso as it had an adequate opportunityhas to

condition,correct the fromprotect travelers or warninjury, travelers of
that,the hazard. contends the legislature provideShe because tointended

municipalities with “the greatest possible protection from highway and
1991,liability, constitution,”sidewalk consistent with the Laws ch. 385

added),(emphasis we should that “the legislatureconclude did not intend
1(b)]231:92[,that the gross negligence standard of RSA appliedwould be

a presentin case like the one where the hadmunicipality ample actual
however,notice opportunity repair.” objectand to The plaintiff, failed to to

the on given.instruction this basis when it was
It is well established that a makeparty must a andspecific

objectioncontemporaneous during preserveto an appellatetrial issue for
Proulx, 549, (2005).review. v. 152Broughton N.H. 552 This requirement

affords the trial court toopportunity any mayan correct error it have
Here,made and is ingrounded judicialcommon sense and Id.economy.

although objectthe didplaintiff instructing juryto the regarding RSA
231:92, (1)1(b), argued onlyshe that: RSA 231:90 :92 arethrough

insurance,inapplicable liabilitydue to the of pursuantexistence to RSA
(2) 1(b)412:3; 231:92,RSA is theinapplicable Citybecause received

“sufficient insufficiency 231:92,written notice” of the underalleged RSA
1(a); (3) 231:92,1(b)and is vagueness”RSA “void for because it does not

“gross negligence.”define The trial court was not afforded an opportunity
consider objectionto her current to the Broughton,instruction. 152Cf.
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for our review.Therefore, preservednot beenthe issue hasatN.H. 552.
(2003).47,48Blackmer, 149N.H.See State v.

InstructionThe InclementIII. Weather

inclement weathercourt’sthat the trialFinally, plaintiff arguesthe
(the weatherinclementinstruction, RSA 231:92-agiven pursuant to

(1) isprovisionweatherthe inclementerroneous because:provision), was
(2) thecase; applicable,even if it isthis andto the facts ofapplicablenot

argumenteachdeficient. We addressthe instruction itself waslanguage of
in turn.

part:inprovision provides, pertinentThe inclement weather

arisingdamagesfornot be held liablemunicipality ... shall[A]
orbridges,public highways,or hazards onfrom insufficiencies

them,sidewalks, or of whenknowledgeif it actual noticeeven has
ice,snow, or other inclementsolely bysuch hazards are caused

weather, removingor indelay... failuremunicipality’sand the
of its implementation,is the resultmitigatingor such hazards

hazard, of aof thedisregardor recklessgross negligenceabsent
or ofsetpolicyor maintenancewinter inclement weather

forby responsiblein faith the officialspriorities goodadopted
such policy----

231:92-a.RSA
court, instructedupon provision,The trial based the inclement weather

arisingjury municipality may damagesthat “a not be held liable forthe
snow,orpublic highways, bridges byon caused icefrom hazards sidewalks

disregardor other unless there is evidence ofinclement weather reckless
in Thenegligence failing plaintiffor to remove such hazards.”gross

she notobjected, stating applythat believed that RSA 231:92-a “does
the of this this not the issue of aunder circumstances case because was
ice, but the ofcreatingsnow or rainstorm a hazard rather situationsudden

Citythat of time to Theplenty anticipate.”a hazard the hadpreexisting
ofobjection applicabilityher to the the inclementplaintiff again raised

for ain her motion to set aside the verdict and newweather instruction
in concerningThe that “the casetrial. trial court concluded evidence [this]
to ofsupport givingat and effect sufficient thethe rain event issue its was

inclement instruction.”[the weather]

ProvisionApplicabilityA. the Inclement Weatherof

notprovisionthe inclement weather doesplaintiffThe contends that
here the ofdisplacementto the facts of this case “because hazardousapply

rain, and ofonly heavyin the failurepart bythe manhole cover was caused



24

citythe to correct the whichconditions allowed manhole covers to be
displaced majorwas also a cause of the displacement, resultingthe
collision, injuries.”and plaintiff’s We disagree.

It is thewithin sound ofdiscretion the trial court to determine whether
or not a particular jury instruction is necessary. Littlefield,State v. 152

(2005).381,N.H. 334 We thereview trial court’s to thegivedecision
inclement weather instruction in this case for an ofunsustainable exercise
discretion. id.See

The ofapplicability the provision’sinclement weather onlimitation
municipal liability predicated uponis a finding that the hazard at isissue

solely bycaused inclement weather. See RSA 231:92-a. theWhether
byhazard is caused solely inclement weather is a juryfactual issue for the

Generally,to decide. trial may givea court a jury instruction so aslong
there is some evidence supporting the theapplicability of instruction to the

offacts the case. See New England Towing, 429,Vachon v. 148 N.H. 433-­
(2002).34 predicatedWhen the instruction is upon the ajury’s finding of

fact that is in dispute, justifiedthe trial court givingis in the instruction
testimonywhere “there is tending supposedto thesupport state of facts

jurorswith which the properly acquainted.” §are made 89 666C.J.S. Trial
(2001); Stevens, (1936).164,see Frost v. N.H.88 165-66 If predicatethe

evidence, however,factual is notfinding supported theby it is error for the
trial court to instruct the jury Swenson,on the issue. See Lindberg v. 95

184,186 (1948).N.H.

Here, maywhile there been testimony supporthave to plaintiff’sthe
argument that the hazard of manhole displacementcover notwas caused
solely by weather,inclement testimony tendingthere was also to support
the argument that the same hazard solely bywas caused inclement

Cityweather. Several employees testified that manhole cover
in thedisplacement City by heavywas caused testimony,rain. Given this

we cannot thatsay the trial court’s to thegivedecision inclement weather
instruction anwas unsustainable exercise of discretion.

The plaintiff urges policyus to consider the behind RSA 231:92-a and
itfind to herinapplicable arguescase. thatShe the rationale behind RSA

protect231:92-a “is to municipalities from forliability sudden weather
hazards, which do not forallow time corrective action.” She contends that

evidence showed that displacement“[t]he ... of manhole covers awas
long-standing problem [City] and,of thewhich was well aware”

theaccordingly, hazard “was not the oftype sudden weather event RSA
However,231:92-a intendedwas to address.” the plain unambiguousand

language of the inclement provisionweather contains no requirement that
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sudden, orunpredictable,beby inclement weatherthe hazard caused
languagea231:92-a.When statute’sSee RSApromptly.difficult to correct

it for further indicationbeyondnot lookneedunambiguous,is and weplain
mighttheintent, legislaturewhatand will not considerof welegislative

Carlisle, 152fit to include.that it did not seelanguageor addhave said
at 762.N.H.

Instruction,The the Inclement WeatherLanguageB. of

instructing juryin thethe trial court erredplaintiff arguesThe also that
omitting “solely”the wordbyupon provisionthe inclement weatherbased

timelythe failed toCity argues plaintiffthatfrom its instruction. The
basis, preserveto herto the on this and thus failedobject instruction

objection appellatefor review.
of wordobjectnot the omission theThe concedes that she did toplaintiff

however, that thegiven. argues,instruction was She“solely” when the
instruction, arguingto the inclement weatherobjection that she did make

was not causedwas because the hazardinappropriatethat the instruction
weather, onby putwas to the trial court noticesolely inclement “sufficient

ofgiven was to the circumstances theinappropriatethat the instruction as
disagree.case.” We

above, specifica apartyAs stated it is established that must makewell
anobjection during preservetrial to issue forcontemporaneousand

Here, theBroughton, plaintiff’sreview. 152 N.H. at 552.appellate
the of the inclement weatherobjection only applicabilityaddressed

provision, opportunitynot afforded to considerand the trial court was an
Therefore,id.objection to of the instruction.languageher current the Cf

Blackmer,not our 149N.H. atpreservedthe issue has been for review. See
48.

Nevertheless, arguesthe that we should review the trialplaintiff
Sup. R. The errorplain plaincourt’s instruction for error. See Ct. 16-A.

the of the trialbroughtrule allows us to consider errors not to attention
However, sparingly,the be used its use limited tocourt. Id. rule should

justicein ofmiscarriagethose circumstances which a would otherwise
732, (2005).Maclnnes, us to find errorState v. 151 N.H. 736-37 Forresult.

(2) (3)“(1) error; error must be plain;under the rule: there must be an the
(4) seriouslymustrights;the error must affect and the errorsubstantial

fairness, judicial proceedings.”or ofintegrity public reputationaffect the
case,in this that theassumingId. at 737. Even that there was error and

is that the errorplain, plaintiff proveerror was the burden on the to
(2005).783,v. N.H.rights. Emery,affected substantial See State 152 787
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The inplaintiff contends her thebrief that error affected her substantial
However,rights. she no inprovides argument of hersupport contention

Maurer,except 925,to to our in v.cite decision Carson 120 N.H. 931-82
(1980),and to note parenthetically that the decision “recogniz[es] that the
right to seek forcompensation personal injuries an importantis

right protected bysubstantive the HampshireNew Constitution.”
omitted.)(Quotation plaintiffThe apparently contends that an error

affects the rightssubstantial of the appealing party partywhenever that is
forseeking compensation personal injuries. plaintiffThe to haveappears

the prong plainmisconstrued third of the error rule.

Generally, satisfyfor a toplaintiff the burden of that anproving
rightserror affected the plaintiff,substantial of the he or she “must

demonstrate that the prejudicialerror was it the ofaffected outcome—that
proceeding.” Emery, Here,the 152 N.H. at 787. the toplaintiff failed

demonstrate that the omission of “solely”the word from the inclement
weather instruction ofaffected the outcome the proceeding, and thus failed

satisfyto her burden of proof on the third of theprong plain error rule.
Therefore, do not find underwe error the rule.

Affirmed.
GalwayBroderick, J., Dalianis, Hicks,C. JJ.,and and concurred.
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