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DALIANIS, Smith,petitioners,The Mark Joseph appealJ. Hounsell and
J.)(O’Neill,an Superiororder of the their fordenying requestCourt

ofdisclosure certain documents under the control of the Northrespondent,
Conway (precinct).Water Precinct We affirm.

I. Background

following byThe facts were found the trial court or onappear the
2003,In precinct, governed byrecord. June the which is a three-member

commissioners, (MRI)Resources,of Municipalboard retained Inc. to
alleged ofinvestigate mismanagement precinct.the the The precinct

2003,resulting report public.disclosed the MRI to Inthe November the
Hampshire Attorney investigationNew initiated an concerningGeneral

of criminalallegations reportbehavior described in the MRI to determine
“whether the conduct of or ofany public employee precinct]official [the

theft, publicwarranted the commencement of criminal forcharges
orcorruption, tampering.”witness

July 2004,In ofemployee precinctan the that he had beenalleged
co-worker,bythreatened and harassed a Thepetitioner precinct,Smith.

counsel, Johnstone,itsthrough legal Andrea retained Hunt and JohnJack
to investigate complaintAlfano the of harassment. Hunt Alfanoand

precinctconducted of each asemployee partinterviews of their
Duringinvestigation. investigation, precinctthe the Smith onplaced paid

leave. While were inemployees participatesome reluctant to the
UmbergerCommissioner theminvestigation, James advised and their

Mitchell,representative,union Brian that there nowould be retaliation for
their and he toparticipation, encouraged them tell Hunt and Alfano
“whatever was on their The toprecinct permittedminds.” Mitchell be
present Itduring permittedthe interviews. also Hounsell andpetitioner

individual, Sares,another Ted employees agentsneither of whom were or
of the precinct, present during requestto be some of the atinterviews the
of employees.the

interviews,Following the conclusion of the Hunt Alfano preparedand a
in whichreport they investigation findingssummarized the made andand

(Hunt-Alfano report).recommendations The record not thedoes indicate
date report. onlyof the Johnstone instructed them to the toreportrelease
her; she, turn,in provided reportthe to the commissioners. Without the
knowledge commissioners, contraryor authorization of the and to

instructions, ofpermittedJohnstone’s Alfano Mitchell to review a thecopy
Hunt-Alfano Thereport. precinct againsttook no action Smithdisciplinary
or asany employee investigationother a result of the and the Hunt-Alfano

andreport, subsequently pressthe commissioners issued a release
reporting that decision.
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report to the23, 2005, attorney released hergeneraltheFebruaryOn
to commence ainsufficient evidencethat there wasconcludingpublic,

prosecution.criminal
report.of the Hunt-Alfanorequested copyarepeatedlyThe petitioners

7, request,denial of their2005, issued an officialprecincttheAprilOn
document,” exemptpersonnelreportthat was a “confidentialstating the

25,2005, petitionerstheAprilchapterunder RSA 91-A.Onfrom disclosure
report,to the Hunt-Alfanopetition seekinga accessin the trial courtfiled

report,in and allconnection with thetranscriptsand recordedall notes
thewhich commissioners discussedof sessions at thenon-publicminutes

attorney’s fees to RSApursuantof costs andas well as awardreport, an
proof,of the trialpartiesat the made offershearing,After a which91-A-.8.

petition.court thedenied
bythe court erredpetitioners contend that trialappeal,On the

91-A:5,disclosure under RSAconcluding report exemptthe was fromthat
attorney’s Theyunder 91-A:8. alsoby refusing to award fees RSAIV and

91-A:5,from the RSA IV“estopped” assertingthat the wasargue precinct
exemption.

LawRight-to-KnowII.

concludingthe trial erred that thebyWe first examine whether court
publicfrom disclosure under RSAreport exempt chapterHunt-Alfano was

91-A, interpretation of athe Law. Because the statute isRight-to-Know
court,a of for this the trialultimately question law we review court’s

HealthTrust,Firefighters N.H. v. 151interpretation de novo. Prof’l of
(2004).501, provides “[e]veryLaw thatRight-to-KnowN.H. 503 The

records, includingto all ofright inspect publiccitizen ... has the minutes
of or ...meetings agencies except prohibited bythe bodies as otherwise

2005).91-A:4,1 undisputedor It that(Supp.statute RSA 91-A-.5.”RSA is
subject Right-to-Know Amongto the Law.precinct public bodythe is a

2005)however, 91-A:5, exempts fromthings, (Supp.RSA IVother
pertaining personnel practices.”to internal We havedisclosure “[r]eeords

Right-to-Knowtest inrecognized balancing employedthat the traditional
cases, see, 478, (1992),Gregg,v. N.H. 481 is note.g., Chambers 135

has made determinationnecessary legislature plainlywhere “the its own
Leader v.exempt.” Corp.certain are Unioncategoricallythat documents

Fenniman, 624, (1993).However, thegenerally interpret136 N.H. 627 we
ofchapter restrietivelyin 91-A to further theexemptions purposesRSA

Law. 626.Right-to-Knowthe Id. at
investigationthe thegeneratedThe trial court concluded that that

and, thus,report personnel practice,”Hunt-Alfano concerned an “internal
91-A:5,from RSA IV. The trialexempted reportthe disclosure under
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court, Fenniman, notrelying upon “[h]adreasoned that Smith been
a result of the investigation, [precinct] likelyas the would havecleared

Fenniman,disciplinary againsttaken action him.” In we reviewed
the trial court properly granted petition,whether the Union Leader’s

91-A,chapterunder RSA for to investigatoryaccess certain documents
under of the Police Department.the control Dover Id. at 625. The
department previouslyhad to the newspaperreleased its “Internal

Forms,”Investigation detailing general factsDisposition underlying the
investigation departmentof whether a lieutenant harassinginternal made

however,calls. See id. 625-26. Thephone newspaper,at additionalsought
files,”department’s policeto the “internal investigatory whichaccess

department’sincluded the memoranda and other duringrecords compiled
the internal Id. at 626.investigation. We concluded that such files
pertained personnelto “internal practices” “theybecause document[ed]
procedures leading discipline,to internalup personnel a quintessential

such,of anexample personnel practice.”internal As we that theheld files
91-A:5,toexempt pursuantwere from disclosure RSA IV. Id. at 627.

agreeWe with the trial court that the Hunt-Alfano report concerned
personnel practices.” undisputed“internal It is that the precinct retained

ainvestigate complaintHunt Alfano to that hadand Smith threatened and
a During investigation, precinctharassed co-worker. the the Smithplaced

leave,paid investigationand the could in disciplinaryon have resulted
Fenniman,Thus, in report,as the Hunt-Alfanoaction. which was

ingenerated the course of an ofinvestigation employeeclaimed
misconduct, a pertainingwas record to “internal personnel practices.”

The ispetitioners argue distinguishablethat this case from Fenniman
upon grounds. they Fenniman,that inSpecifically, contend theseveral
“public’sright-to-know” was already largely bysatisfied the releaseprior

Forms,” here,of Investigation“Internal Disposition precinctwhere the
conveyed little information in its We inpress suggestrelease. did not
Fenniman, however, that ofpriorthe release some information
concerning investigationthe affected our decision to thereverse trial

Furthermore,thecourt’s disclosure of files. with theinvestigatory
of ofexception description complaint,the the nature of the the information
in precinct’s pressforth the release was similar to the informationset

Fenniman, 625-26,in the in 136disposition forms N.H. atcontained
the name the the ofcharged employeeof and outcome theincluding

investigation.
addition, the thatpetitioners argueIn the wasreportHunt-Alfano not

file,” Fenniman,police investigatory as in exemptionan “internal where
investigationwas premised upon “encouraging] thorough disciplineand of
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omitted).at (quotationId. 627policeor officers.”abusivedishonest
littlecorrect, hasthis distinctionpetitioners factuallythe areAlthough

91-the of RSANothing plain languageinto the before us.issuerelevance
exemptto “recordsthe intendedA:5, suggests legislaturethatIV

context of internalonly in thepractices”topertaining personnelinternal
policy supportspublicThe also counters thatpolice investigations. precinct

soby public employeesmisconduct allinvestigation complaintsof ofthe
action,take remedialagencies appropriateand canpublicthat bodies

ofor intimidationcomplaint allegesa harassmentwhere suchespecially
orunderlying,disclosure of recordsemployee. arguesIt that theanother

from, reportingdeter thepersonnel investigations wouldarising internal
in suchemployees, participation investigations,orby publicof misconduct

humiliation, findembarrassment, or even retaliation. Wepublicfor fear of
implicatereport policyof the Hunt-Alfano wouldthat the disclosure

of anunderlying policeconcerns similar to those the disclosure “internal
file,” reject upon narrowinvestigatory petitioners’and we the reliance this

factual distinction.
the lost “internalpetitioners investigationThe further contend that its

(2)(1) precinct investigators;status” because: the contracted with outside
Mitchell, Hounsell, interviews,to the at theit and Sares observepermitted

(3)confidentiality;of the a ofemployees, stipulationwithoutrequest
(4) the wereemployeesallowed to the andreport;Alfano Mitchell review

to theto use the interviews as an discussallegedly encouraged opportunity
however, nothingbecausereport. arguments unpersuasive,MRI Such are

91-A:5, agencyorplain language public bodyin the of RSA IV restricts a
circumstances,asserting these and theexemptionfrom an under

in theirpetitioners presented legal authority supporthave no of
Moreover, acknowledgedwhile trial a disputecontentions. the court

concerning employees encouragedwhether the were to discuss the MRI
Smith, it,allegationsin investigation againstthe into thereport

nevertheless, inreportconcluded that “discussion about the MRI the
givingcourse of the not alleviate the concerns rise toinvestigation [would]

of personnelthe exclusion internal records from RSA 91-A.” Wepractice
agree.

its toAlthough the trial court have been within discretionwould
theany portionconduct an in camera review to determine ofwhether

was, arguably,documents concerned the MRI andrequested report
disclosure, HeallhTrust, 506,subject publicto see 151 N.H. at neither

91-A:5,made this below and the trial court the RSAparty request applied
Furthermore,exemption uponbased the offers of theparties’ proof.IV

materials;a thepetitioners requested partial theynever disclosure of
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argued presence anytheonly that of information concerning the MRI
report entire Hunt-Alfano report, includingremoved the the information

therein,concerning the investigation exemptionSmith from under RSA
91-A:5, reject and,IV. the petitioners’We zero-sum approach accordingly,

byconclude that the trial court did err determiningnot that the Hunt-
report exemptAlfano was from public disclosure.

III. Estoppel

We next precinctexamine whether the was from“estopped” asserting
that,the Theexemption. petitioners argue regardless the applicationof of

91-A:5, IV, precinctRSA the estopped refusingwas from to disclose the
byHunt-Alfano its of thereport “prior Reportrelease MRI Attorneyand

TheyGeneral’s claim threeReport.” reportsthat all were inprepared the
same essentiallymanner contained theand same content. As this inquiry

only priorconcerns the made bydisclosures the we needprecinct, not
attorney general’sconsider the of the asreport,disclosure it is undisputed

that it attorney generalwas the released report.who that
Although municipal corporations may subjectbe estoppel,to the law

applicationdoes not favor against municipalities.its Hansel v. City of
Keene, 99, (1993).138 102 “This is especiallyN.H. true when a valuable
public may byinterest be jeopardized applying the doctrine of estoppel
against municipality.” partythe Id. asserting estoppelThe bears the

(1984).burden of proof. City 463,Concord v. 124Tompkins, N.H. 467of
Even theassuming deciding petitionerswithout that could meet their

demonstratingburden of the municipalfour essential elements of estoppel,
468, demonstrate, facts,id. at cannot underthey these that “the public

interest in preventing governmentthe from capriciously dealing with its
risk, bycitizens the[outweighs] posed estoppel, underminingof important

472; Hansel,government interests.” Id. at alsosee 138 N.H. at 102.

The petitioners concede that the records pertainingnon-disclosure of
practicesto internal personnel important governmentis an interest. They

however,argue, the hasprecinct ignored bythat that interest invoking
91-A:5, fashion,exemptRSA to in an arbitraryTV records and that the

public interest in the frompreventing precinct engagingcommissioners in
such outweighs governmentconduct the atimportant interest stake. Even

issue,courtthough the did not explicitlytrial address this the record
supports a clear distinction between the the MRI, report,substance of
which primarily mismanagement precinct,concerned the of andthe the
Hunt-Alfano in ofreport, generatedwhich was the course an investigation

misconduct,of alleged employee pertained personnelto “internal
thus,and, 91-A:5,practices,” was disclosure toexempt pursuantfrom RSA
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the inprecinctfailed that actedhave to demonstratepetitionersIV. As the
exemptingandreportMRI theby disclosingfashion thearbitraryan

ofpetitioners’need not the construction thereport, weighweHunt-Alfano
We, thus,inthe interest non-disclosure.against precinct’sinterest”“public

estopped assertingfromthatreject petitioners’ precinctthe claim the was
91-A:5, exemption.IVthe RSA

Attorney’s FeesIV.

by refusing tothe trial court erredFinally, we address whether award
Having91-A:8. concludedattorney’s under RSApetitionersthe their fees

disclosure, wepetitiontheir for needthat the court deniedproperlytrial
attorney’stheir for fees.requestthe merits ofnot address

Affirmed.
Galway Hicks, JJ.,J.,Broderick, Duggan,C. and and concurred.

Original
No. 2005-333

Gregorio Guardarramos-CepedaB.Petition of

7, 2008Argued: June
2, 2006Opinion AugustIssued:


