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theDeBenedetto, an order ofappealsDUGGAN, Janetplaintiff,J. The
J.) wrongfulin a death casepermitting jurythe(McHugh,CourtSuperior

entities, CLDincluding defendantamong variousfaultapportionto
(CLD). cross-appeals. WeTheInc. defendantEngineers,Consulting

affirm.
31,1999, plaintiff’stheMayfacts. Onsupports followingThe record the

DeBenedetto,husband, in collisionkilled a two-car automobileDavid was
driver, Christous, at awaitingwasDerry.in The other Dorison Route 28

approximatelystore. After28 from a Wal-Martlightred to cross Route
lightthat the trafficChristous concludedpassed, apparentlyfive minutes

light was still red.to Route 28 while theattemptedbroken and crosswas
operated bythe of the vehiclequartervehicle struck rearChristous’
green light.on aDeBenedetto, through the intersectionpassingwho was

over,roll in hisresultingcaused vehicle toThe collision DeBenedetto’s
death.

herpolicy,a insurance andliabilityhad motor vehicleChristous
$100,000 notuponlimit Christous waspaidcarrier the demand.insurance

subsequent litigation.named as a defendant in the
2003, againsta death sevenplaintiff brought wrongfulIn June the action

(ECS); Consultants,CLD; Signals, DesignInc. MHFentities: East Coast
(Cormier);(MHF); Corp. RayCorYvon CormierInc. Construction

Roy Hampshireand the NewDevelopment, (RayCor); (Roy);Inc. Leo
(NHDOT). allegedsuit that eachof TheDepartment Transportation

installation,selection, orin the design,named defendant was involved
system.of the traffic controlauthorization

MHF,ECS,trial, her againstPrior claimsplaintiffto the settled
Cormier, trial NHDOT’s motionRoy, grantedand and the courtRayCor,

Thus, soleCLD was the defendantgrounds immunity.to dismiss on of
at the time of the trial.remaining

trial, when the exit from Wal-Mart wasplaintiffAt the claimed that
newly openedtraffic to theredesigned throughin 1999 to accommodate
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street,plaza shops “loopof across the a new detector” should have been
to ininstalled detect cars center A “loopthe lane. detector” is a ofpiece

equipment under the atasphaltinstalled an intersection that detects
approaching signalsvehicles and computer regulatingthe the traffic

system,control producing green lighta nextduring cycle.the traffic The
plaintiff alleged that no loopbecause there was to indetector detect cars

exit,centerthe lane of the CLDWal-Mart and because knew or should
lane,have known that motorists would use the itcenter was foreseeable

orthat one more drivers stuckwould become at an lightinterminable red
it,proceed againstand elect to thereby lawfullyallexposing motorists

passing through the intersection to an unreasonable risk of injury.
trial,Before CLD arequested jury instruction that included the

followinglanguage regarding apportionment of fault:

case,There are a number of inparties this thoseincluding that
are absent from this trial. It toyour dutyis determine the

is,fault ofproportionate party. youeach That should decide what
percentage of fault of alleged tortfeasors,lies with each the

theywhether are not. mayhere or You consider evidence that
party may responsible accident,another be for anythe or part

thereof., so,In doing mayyou liabilityattribute to an absent
party.

trial,At the conclusion of the the trial givecourt did not the asinstruction
Instead,requested. the trial court juryinstructed the to determine the

percentage fault, if any, only CLD,of defendant,of the namedremaining
Christous, ECS, MHF,as well as and TheNHDOT. instruction omitted

Cormier, RayCor Roy.and The jury returned a verdict awarding $5.3
million in anddamages apportioned forty-nine CLD,percent of fault to

Christous,forty-nine percent of fault to ofpercentand two fault to
ApproximatelyNHDOT. damagesmillion of the awarded$3 were

attributable to “non-economic” damages. juryThe did not find ECS
negligent anyto degree.

CLD post-trial remittitur,submitted a motion for requesting that the
million,damage award be reduced to and that its ofapportionment$2.5

fault be reduced twentyto CLDpercent. also submitted motions to set
aside the verdict and for judgment notwithstanding the verdict. The trial

motions,court denied the latter but partially granted the motion for
remittitur, apportionmentleaving forty-nineof fault at percent but
reducing the damages award to million.$3.8

relief,plaintiff soughtThe also post-trial submitting a motion to reform
the requestingverdict that of100% fault be apportioned to CLD. The trial
court denied this motion.
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(1) byerredtrial courtthat: theplaintiff assertsOn theappeal,
assigningwhenand NHDOTto Christousinstructing jurythe consider

(1997),(2) of RSA 507:7-einterpretationtrial court’spercentages; thefault
(3)unconstitutional;damages, was andofgoverns apportionmentwhich

claimingcross-appeals,CLDin remittitur.grantingthe trial court erred
that could(1) jurythe itby failing to instructcourt erredthat: the trial

(2)Cormier; jury apportioningthe verdictRayCorfault to andapportion
against weighttheto wasfault NHDOTpercentto ECS and twono fault

(3) forin CLD’s motionevidence; denyingtrial court erredthe and theof
in turn.each issueverdict. We addressdirected

andI. Christous NHDOT

that, language of RSAlight plainin of theThe contendsplaintiff first
to1(a), the consider507:7-e, jurytrial erred when it instructedthe court

507:7-eNHDOT. RSAfault to Christous andapportioning “non-parties”
part:in relevantprovides,

actions,I. shall:In all the court

(a) determine, find,or if there no shalljury jurythe to isInstruct
claimant anddamagesof to be awarded to eachthe amount

proportionatein with theagainst each defendant accordance
parties;fault of each of the and

(b) the of thejudgment against partyEnter each liable on basis
except any partythat ifjoint liability,rules of and several

fault, party’s liabilitythenpercentbe less than 50 at thatshall
onlynot he be liable forjointshall be several and and shall

him.todamagesthe attributable

final legislature expressedof of the asThis court is the arbiter the intent
DeLucca, 152as a DeLuccain the of a considered whole. v.words statute

(2005).100, 103 andlanguage plain unambiguous,a statute’s isN.H. When
intent, andbeyond legislativenot it for further indication ofwe need look

addmight languagehave said orlegislaturewill not consider what thewe
to Carlisle v. Frisbie Mem.that did not see fit include.legislaturethe

(2005). however,762, ambiguous,If is we773 a statuteHosp., 152 N.H.
history analysis. interpretaid in our Id. Wemay legislativeconsider to

instatutory and not isolation.in the of the overall schemestatutes context
aofDeLucca, interpretation152 at We a trial court’sN.H. 103. review

205,(State Fischer), 152 N.H.Petition State N.H. v.statute de novo. ofof
(2005).211

meaning” of wordargues “plain ordinaryThe that the and theplaintiff
I,507:7-e, andin of is “claimant”“parties,”or the context RSA“party”
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defendant, however,“defendant.” The argues that we must construe
“party” accident,to include all whoparties causally contribute to an

immune“including parties prior suit,”and settle to inparties who order to
1(a)507:7-e,effectuate the ofpurpose ReadingRSA 507:7-e. inRSA

isolation, phrasethe “amount of todamages be awarded to claimanteach
againstand each indefendant accordance with the ofproportionate fault
of parties”each the could be to favor the plaintiff’s interpretation.read

However, whole,reading RSA as a507:7-e the word is in anemployed
See,arguably 507:7-e, I(b)-(c), II;broader sense. RSAe.g., see also Estate

(Miss. 1999) (“Ifv. Corp., 1264, 1273Hunter General So.Motors 729 2dof
Legislaturethe had refer ‘partiesintended to to to a lawsuit’ itthen could

easilyhave used this or a similar term suchlanguage ‘litigant,’as but it did
so.”).not do Because we find that the use of the word “party” throughout

RSA 507:7-e an ambiguity,creates we look to the legislative history of the
statute to aid in analysis.our

RSA 507:7-e was as ofpart comprehensive statutoryenacted a
apportionment liabilityframework for of and contribution. Nilsson v.

(2003) (frameworkBierman, 393,150 N.H. 395 includes RSA 507:7-d
(1997) (1997)).through RSA 507:7-i The “Act Relative to Tort Reform and
Insurance,” 1986, 227:2, closelyLaws Comparativemodeled the Uniform

Act, 1987),12Fault inU.L.A. 38-49 treatment(Supp. comparativeits of
fault ofapportionment damages.and v.Corp.Jaswell Drill General

(1987).341,129Corp., Indeed,Motors N.H. 343-44 legislaturewhen the
framework, clearlyenacted this “it provisionsintended these to function as

fault,a unified and comprehensive approach comparativeto apportionment
damages,of and contribution.” at 344-45.Id.

1986,As originally enacted in RSA required507:7-e that bejudgment
againstentered “each party jointliable” on the basis of and several

1986, 227:2;liability. Jaswell,Laws see also 129 N.H. at the344. Under
rule of joint liability,and several onlya defendant is partlywho
responsible for plaintiff’s injuriesa bemay responsibleheld for the entire

(Third)amount damages.of recoverable See Restatement of Torts:
Apportionment Liability (2000).10,of § 99 plaintiffat This allows toa
sue any one of several andtortfeasors collect the full ofamount

damages.recoverable The burden of joining potentiallyother liable
tortfeasors to share in the apportionment of damages uponfalls the

Thus,defendant. See id. comment atb. 101-02. pursuant jointto and
liability,several the thatrisk other nonparty joinedtortfeasors cannot be

in a suit for reasons of immunity, insolvency, jurisdictionor must also be
byborne the defendant. id.See
jointThe and several ruleliability ancillary enablinghas the effect of

toinjured plaintiffs onlyseek out “deep pocket”and sue defendants—
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of faultdegreelow whopotentiallyasignificant assets butwithtortfeasors
for entiretheliability may responsiblebeofby jointvirtue and several

See, Register,v. New Havene.g.,Alvarezdamages.amount of recoverable
(Conn. 1999). result, jurisdictions306, As numerousInc., a735 A.2d 312

“inequities” bysufferedtheseeking to amelioratelegislationhave enacted
liability.fault, jointa of and severaldefendants as result“deep pocket”low
910,Associates, Supp.44 F. 2d 913See, v. Park Weste.g., McCoy Monroe

(N.Y. 2002);Meier, 722,(E.D. 1999); 724v. 774 N.E.2dMich. Chianese
Indeed, pastthetrend overAlvarez, 313-14. clear“[t]he735 A.2d at

joint liability.”and severalawaymove fromdecades has been aseveral
LiabilityApportionment(Third) § 17OfOf Torts:Restatement

(2000). adopted, injurisdictionsA havemajorityat 149 ofReporters’ Note
injuredliability, whereby anpure severaljoint liability,lieu and severalof

sharecomparative-responsibilitydefendant’sonly recover aplaintiff may
11, 108, bothsystem employs§ or a thatdamages, hybridsee id. atof

149.§ 17 Note atReporters’rules. See id.
recognizing that1989, Hampshire Legislature,the NewIn

for“manufacturers, targets...public agenciesand becomeprofessionals
money resources rather thanpotentialof theirdamage recoveries because

fault,” “to those entitiesfairlyRSA 507:7-e treatsoughttheir to amend
liability.of and severaljointunder the rulemay unfairlywhich he treated”

(1989). bill, introduced, have revised RSAas wouldN.H.S. JOUR. 286 The
1(b)507:7-e, severally against “eachjudgment be enteredrequireto that

“that(1989), providing110liable,” therebysee Bill No.party Senate
only be heldpersonal injuryin lawsuit could[sic]defendants involved

(1989).286 Thedamages.”the N.H.S. JOUR.percentagefor their ofliable
passedand insteadpure liability approachthis severallegislature rejected
partiesliability only for thoseadopting severalcompromisea measure

1(b).507:7-e, resultingat The50 fault.” See RSApercent“less than
hybrid jurisdiction.alegislation Hampshiremade New

Nilsson, may,a trial court consistent withIn we considered whether
of507:7-e, a to fault attributablejury percentageRSA instruct assess the

Nilsson, 150 at 395.N.H.settling, non-settling,well as tortfeasors.to as
of theplain ordinary meaningand wordarguedThe that theplaintiff

507:7-e, ain of RSA did not includeas the context“party,” employed
396.the trial. Id. at Weplaintiffsettled with beforedefendant who

“party” asnoting that Black’s Law DICTIONARYdefineddisagreed, first
in whom aby against“[o]netransaction” or orpartwho takes a“[one]

omitted).Nilsson, We(quotations150 N.H. at 396brought.”lawsuit is
“construing similar statutes” definedrecognizedthen that other courts

accident, in a“personsto involved in an defendants“party” encompass
that,lawsuit, in Id. held for thelitigants Ultimately,or a lawsuit.” weall
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apportionment 507:7-e,ofpurposes pursuant 1(b),RSAto the “party”term
action,refers to an“parties includingto settling parties,” and affirmed the

trial court’s verdict apportioning ninety-nine percent of settlingfault to the
and percentdefendant one of fault to the atnon-settling defendant. Id.

394, declined, however,396. We expressly to reach the issue of whether a
(such NHDOT)tortfeasor who is from liabilityimmune as or otherwise not

(such Christous)before the court as a “party”constitutes for
1(b).apportionment 507:7-e,under RSApurposes Id. at 397.

Many jurisdictions topermit jurya consider “nonparties” such as
unknown or immune tortfeasors when 1apportioning fault. COMPARATIVE
Negligence (3d14.9, ed.,§Manual at 14-12 Clark Boardman Callaghan
1995); Nilsson,see also 150 N.H. at 396-97. The underlying forrationale
such a rule is that apportionmenttrue cannot be achieved unless that
apportionment includes causallyall tortfeasors who are negligent by either

orcausing contributing question,to the inoccurrence whether theyor not
partiesare named to the case. See Lasselle v. Special Products 677Comp.,

Comparative Negligence(Idaho483, 1984);P.2d 485 see Manual,also
“Itsupra. patentlywould be in manyunfair cases to arequire defendant to

‘draggedbe into court’ for ofthe malfeasance another thereuponand to
forbid the defendant from thatestablishing fault should properly lie

Hunter,elsewhere.” Estate 729 atSo. 2d 1273. is nothing“Thereof
inherently fair about a defendant iswho 10% at fault paying 100% of the
loss, and no policythere is social that should compel paydefendants to
more than their fair of Keill, 867,share the loss.” v.Brown 580 P.2d 874
(Kan. 1978).

Apportionment nonparties is, moreover,of fault to inrecognized many
jurisdictions as being compatible with the doctrine of comparative fault.

(Tenn. 2000).14,Whitney,See Carroll v. 29 S.W.3d 21 policy“[T]he
comparativeconsiderations theunderlying fault doctrine would best be

by jury’sserved the consideration of the negligence participantsof all to a
particular incident which risegives Hunter,to a lawsuit.” Estate 729 So.of

1273;2d at America,Northland Ins. v. Truckstops Corp.Co. 914 F.cf. of
(N.D. (failure216, 1995)Supp. 220 Ill. to include immune employers in

apportionment process main purposeviolates of comparative byfault
improperly subjecting defendants to inliability excess of their proportion

fault).of Hampshire is a comparative jurisdiction.New fault See RSA
(1997).507:7-d

however,contends,The plaintiff that the term “parties,” as used in the
507:7-e, 1(a),ofcontext RSA strictlyshould be onlyconstrued to include

parties action,” ie.,“actual to the plaintiffs,“all defendants and third-
party actuallydefendants ininvolved the case whose actions have
contributed to the loss.” disagree.We
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similar toNilsson, jurisdictions construing statutesAs we in othernoted
inpersonsinclude involved“party”defined the term toRSA 507:7-e have

Nilsson, 150 atinjuries. See N.H.plaintiff’sto agivingan occurrence rise
thatstipulates a trialapportionmentFor Idaho’s statuteexample,396.

..., to ...jurydirect findmust, by any party therequestedcourt “when
negligence comparativeordamages percentageand the ofthe amount of

(2004)§Idaho Code 6-802to eachresponsibility party____”attributable
1(a).507:7-e,added); The Court ofSupremeRSA(emphases compare

the transactionencompass “partieshas to tointerpretedIdaho the statute
theyin or to theinjury partieswhether not arewhich resulted the

2001)(IdahoStoddard, 621, (citingBrunt 39 P.3d 627Van v.lawsuit.”
(Idaho 1980)).West, Inc., 399 InPark v. 621 P.2dPocatello Ind. Co. Steel

that,that is established without doubtdoing, recognized ‘“[i]tso the court
tojury opportunitya must have theapportioning negligence,when

transaction,... or notnegligence partiesof all to the whetherconsider the
byto the eitherthey plaintiffcan liable the or to other tortfeasorsbe

Co.,a Pocatello Ind. Parkpriorof law or because of release.’”operation
Milwaukee(quoting EquipmentP.2d 403 Connar v. West Shore621 at of

(Wis. 1975)).Inc., 660, Idaho, is aHampshire,227 662 like NewN.W.2d
(2004).§ 6-801negligence jurisdiction. See Idaho Codecomparative

statutory faultMississippi, interpretingThe Court ofSupreme
determinedHampshire’s,similar to New has alsoapportionment language

MISS.broadly. Construingthe term to be CODE“party” appliedthat is
85-5-7(7) (1991), provided involving joint§ that actions“[i]nAnn. which

tort-feasors, of fault forpercentagethe trier of fact shall determine the
fault,”party “party”to at the court held that the termallegedeach be

lawsuit,givesto to an rise to a“any participantreferred occurrence which
not the to a lawsuit or trial.” Estatemerely parties particularand of

Hunter, Thus, in of“party,”729 2d at 1276. the term the context MISS.So.
85-5-7(7), bring§ to in entities“swept broadly enoughCode Ann. which

lawsuit,’ includingnot thus‘partieswould or could not have been to a
Trucks, Tackett, 1107,v. 841 2d 1113parties.”immune Mack Inc. So.

1273).2003)(Miss. Hunter, 729 court(citing Estate So. 2d at The notedof
ofjury partiesthat a to a consideration of the fault the at triallimiting

presenta to his or her version of ainfringe upon rightwould defendant’s
uponto a jury, recognized holdingcase and that its was “based sound

Hunter, 1272,judicialof Estate 729 So. 2dconsiderations fairness.” atof
1275; Trucks, Inc.,see aMississippialso Mack 841 So. 2d at 1113. is

§negligence Ann. 11-7-15comparative jurisdiction. See Miss. Code.
(2004).

inKansas,In of thecomparative negligence parties [a civil]the“[w]here
issue,”is an of ofpercentage“determin[e]action the trier fact must the
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negligence parties,attributable to each of the and the totaldetermin[e]
claimants____”of damagesamount eachbysustained of the Kan. Stat.

60-258a(b) (2005); 1(a).507:7-e,§Ann. RSAcompare SupremeThe Court
Kansas,of determiningtasked with whether of faultpercentagethe of one

formallywho cannot be as ajoined party under bethe statute could
defendant,”considered to “arrive at proportionate liabilitythe of [a]

concluded that intent purpose legislature“the and of the in adopting [Kan.
§Stat. Ann. was to impose liability60-258a] individual for damages based

on the fault ofproportionate partiesall to which risegavethe occurrence
injuriesto damages thoughthe and even one or more beparties cannot

joined formally litigantas legally responsiblea or be held for his or her
Brown,proportionate fault.” 580 P.2d at 876. The court included in its

thoseanalysis parties possessing governmental immunity: “[Although] one
of atparties happens bythe fault to be a ... ifgovernmental agency and
reason of competing policy plaintiffsome social the cannot receive
payment for his from ...injuries agency,the there is no compelling social
policy which torequires pay[a] codefendant more than fair ofhis share the

atloss.” Id. 874.
The that fourplaintiff jurisdictionsasserts at least “have interpreted

statutes that are similar to andours” concluded that ofapportionment
among non-litigantsfault not permitted.is The ofSupreme Court

Connecticut, instance,for has defined for“party,” apportionmentfault
aspurposes, litigantsactive or those wholitigants have settled and

(Conn. 1995).Kearse, 1269,received releases. v. 662Donner A.2d 1275-76
Thus, aif defendant wishes negligenceto “broaden the universe of to be
considered,” that implead anydefendant must allegedly negligent non-

(Conn. 2000).party. Castiglia, 927, However,Eskin v. A.2d753 933
statute,Connecticut’s comparative negligence §Conn. 52-572hGen. Stat.

(2005), is far topicmore on ofspecific apportionmentthe fault than RSA
507:7-e:.

In a negligence action to damagesrecover from ...resulting
...,wrongful ifdeath damagesthe are determined to be

proximately by negligencecaused the of more one party,than
each party against recoverywhom is allowed shall be liable to

onlythe claimant for such party’s proportionate share of the
recoverable and damages.[economic non-economie]

52-572h(c) added). Thus,§ (emphasisConn. Gen. Stat. unlike RSA 507:7-­
e, ofplain languagethe the Connecticut aexpresses legislativestatute

limit scopeintent to the of the term for“party” purposes of fault
apportionment.
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purposesfor of“party”definedSimilarly, legislature explicitlythe Iowa
statutes, thereby limitingandcomparative apportionmentfaultState’sthe

defendants, defendants, andclaimants, third-partyapportionmentfault to
sue,release, not ortoentered into a covenantwho havepersonsthose

668.3,668.2,§§the IOWACode. Ann.with claimant.agreement”“similar
Fiberglas 510(1998); Corp.,v.Spaur Owens-Comingsee also668.7

1994) (Iowa(Iowa regime854, comparative precludes862 faultN.W.2d
against party).has claim asharing plaintifffault unless viable

J.J.A.M.M., Inc., 609 A.2d 1299v.BencivengacitesplaintiffThe also
(N.J. 1992), for similarpositionher thatsupportCt. Div. asSuper. App.

among non-­apportionmentinterpreted precludehave been tostatutes
ofIndeed, N.J. Stat.Bencivenga plain languagethat thestateslitigants.

orperson“the of thenegligence§§ 2A:15-5.1 2A:15-5.2 makesAnn. and
ofrecovery negligence partyand eachsoughtis thepersons against whom

fault.” Id. at 1303apportioningtoprerequisitesor to the suit theparties
728, 742States, 887 F.omitted); Supp.also v.Straleysee United(emphasis

(D.N.J. 1995) Act,(under NegligenceComparativeJerseyNew
suit). However,who are toliability partyof limited to thoseassessment

statute,507:7-e, N.J. Stat. Ann.Jersey’s apportionmentRSAunlike New
of2A-.15-5.2, percentagefact findrequires§ “[t]hethe trier of toexplicitly
ofpercentagesthe of allparty”or fault of each with “totalnegligence

to a suit” 100%. N.J. Stat.panties totalingor fault of all thenegligence
(2000) added); Bencivenga,§ see also 609 A.2d(emphases2A:15-5.2Ann.

Controls, Inc., theEberly byin v. A-P also citedSimilarly,at 1303.
analogous statutorythe Court Ohio construedplaintiff, Supreme of

of negligence“ft]heof findlanguage requiring percentagea trier fact to
cent,per partyto that is to each to... in relation one hundred attributable

Controls, Inc.,action,” v. A-P 572 N.E.Eberlyto reach a similar result.the
(Ohio 1991).633, byinterpreted, respectively,638 Because the statutes2d

limit toJersey apportionment partiesOhio courts expresslythe New and
lawsuit, the dispute.to we cases to instantinappositea find these

jurisdictions comparativeof those withpersuasive reasoningfind theWe
Hampshire’ssimilar to Newapportionmentfault schemes and statutes

partiesterm all to the transaction orinterpretedhave the to includethat
ato a believe that rule of lawgiving plaintiff’s injuries.occurrence rise We

theonly partiesor to of the fault of tolimiting jurya court consideration
undermine Hampshire legislature’san the Newdirectlyaction would

areassign onlyto to those who “less thanliability partiesdecision several
1(b).507:7-e,50 at RSApercent fault.”

Finally, recently rejected proposedthat the alegislaturewe note
paragraph definingto 507:7-e have aamendment RSA that would added
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the terms and as“party” “parties” “only those individuals or entities who
plaintiffs (2005);are or defendants in the action.” Bill 47Senate see also

(2005). hold,197 therefore,N.H.S. Jour. thatWe for apportionment
507:7-e,purposes RSA word “party” “partiesunder the not toonlyrefers

action, Nilsson, 396,including... settling parties,”to an 150 N.H. at but to
parties action,all to tocontributing giving includingthe occurrence rise an

those from liabilityimmune or otherwise not before the court. We are
jurisdictionmindful that at least one does not permit apportionmentthe of

fault enjoyingto entities hasimmunity,”“absolute and articulated sound
policy declining Cty.reasons for to so. See Lexington-Fayettedo Urb. Gov.

2004)Smolcic, (“Even128,v. 142 (Ky.S.W.3d 135-36 fromthough free
liability,financial the possessor immunity] subject[of still would tobe

process; burdens discovery,to the of the ofincluding giving depositions;
and to at trial if ortestifying even he she chose to oractivelynot defend his

trial.”). Nonetheless,her actions at we believe that fairness aprecludes
where,bearing weightdefendant from the entire of damagesa verdict for

example, percentthat defendant is partyten at fault and another
possessing absolute immunity liability ninety percentfrom is at fault.

mayWe that a not easilynote defendant shift fault 507:7-­under RSA
e; of aallegations non-litigant tortfeasor’s must supported byfault be
adequate orjury mayevidence before a court consider it for fault

(10thapportionment purposes. Jones, 587,v.See Gust 162 F.3d Cir.593
1998) law);(interpreting Carroll,Kansas see also 29 S.W.3d at 21 can(jury
apportion to nonpartyfault after itonly is convinced that hasdefendant
met burden of that orestablishing nonparty caused tocontributed
plaintiff’s injury).

plaintiffOn notappeal, disputethe does that Christous and NHDOT
light holding,were at fault. In of our we thatconclude the trial court did

not by instructingerr tojurythe consider the faultpercentage of
to them.attributable

II. Constitutionality RSA 507:7-eof

1(a).507:7-e,The plaintiff argumentsadvances two that RSA is
First, 507:7-e, 1(a),unconstitutional. she contends that RSA interpretedas

court, I,by the trial violates Part Article 14 the Hampshireof New
Constitution, provides:which

Every subject of this is bystate entitled to a certain remedy,
having laws,recourse to the for all injuries may in hishe receive

character;person, or toproperty, right justice freely,obtain and
it;being obligedwithout to purchase completely, anyand without

denial; andpromptly, delay; conformablywithout theto laws.
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Const, civilis to makeprovisionof thisI, purpose14. Theart.pt.N.H.
andarbitraryavailable, againstguardand toreadilyremedies

Minuteman, LLC v.to courts.accessinfringements upondiscriminatory
(2002).634, 640147N.H.Corp.,Microsoft

(1949),N.H. 52495Company,v.Panagouliscitingplaintiff,The
to recover hisis “entitledplaintiff’“innocentthat ancontends full

proximateandwas a concurrentwhonegligent persondamages anyfrom
added.) Thus, that aarguessheinjuries.” (Emphasescause of hislegalor

anyfromdamagesfullto recoveris entitledfaultwithoutplaintiff
liability.and severaljointofprinciplesto thepursuanttortfeasornegligent

LiabilityApportionment(Third) ofof Torts:See Restatement
(1980),Maurer, plaintiff925 the120 N.H.Carson v.10, Citing§ 99.at

substantiveright importantis ancommon law“[t]hisasserts thatfurther
In theConstitution.”Hampshireby the Newprotectedthat isright

507:7-ewill haveof RSAinterpretationthe trial court’sanalysis,plaintiff’s
fullright... of the to seek“innocent plaintiffsdeprivingeffect ofthe

without apersons”negligenttwo or morefrom one ofcompensation
quo.compensatory quid pro

First,regard unpersuasive.in thisargumentplaintiff’sfind theWe
to forrightcommon law recoverforemost, not aCarson does establishand

liability.and severaljointofprinciplesto theinjuries pursuantone’s
to for“rightthat the recoverpropositionfor theonlystandsCarson

anright, is neverthelessthough not a fundamentalinjuries,”personal
Furthermore, RSACarson, 120 931-32.N.H. atsubstantive one.important

anyorrights plaintiff,”of an “innocentinfringe upondoes not the507:7-e
in courts of Newmatter, and obtain redress thefor that to seekplaintiff

Rather, simplyit establishes standardsinjuries.forHampshire personal
an action has beenamong parties oncethe of faultapportionmentfor

statute, RSAThat such asand tried. See RSA 507:7-e. anotherbrought
in(1997) for State or State actors(retaining sovereign immunity541-B:19

of aactions, performancefrom theincluding arisingthosevarious
function), ability acquiretomay injured plaintiff’slimit andiscretionary

in ourconsequenceis of nofrom certain entitiesrecompensefinancial
not, by language,does its507:7-e. RSA 507:7-e itselfanalysis of RSA

limit ainjuries,forremedy personalto seek aplaintiff’s rightrestrict a
ofcapor the amountbring against any party,an actionability toplaintiff’s

maythat a seek.damages plaintiff

injured personsall willI, guarantee14 does not thatPart Article
Powers, 139v.injuries.for their Welzenbachcompensationfullreceive

(1995). “is entitled to a688, plaintiffthat astipulates only691 ItN.H.
laws, injuries mayfor all heto theremedy, by having recoursecertain
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receive____” Const, I, art. Because RSApt.N.H. 14. we believe that
entitlement,infringe uponnot this we it507:7-e does conclude that does

I, Hampshirenot violate Part 14 of theArticle New Constitution.
507:7-e,plaintiff’s challengeThe second constitutional is that RSA as

court, Clause,”interpreted by “Equalthethe trial violates Protection
tothough identify provisionshe of orneglects any specific the State

in support challenge.of this An mustappellantFederal Constitutions
preconditions triggering analysis:fulfill two before a State constitutional

first, the appellant must raise the State constitutional issue in the trial
court; second, the brief ofappellant’s specifically provisionmust invoke a

(1986).628,Dellorfano,the State Constitution. State v. 128 N.H. 632 In the
case,instant the did not andplaintiff unambiguously specifically raise

equal protection grounded I, 2,12inissues Part Articles or 14 of the State
not, therefore,Constitution in Weher brief. will a Stateundertake

of plaintiff’s protectionconstitutional theanalysis equal argument. See id.
However,633. have a party’sat we never held that include afailure to
to a specific provisioncitation of the precludesFederal Constitution

Burke, (2006).appellate 361, Therefore,v.review. State 153 N.H. 363 we
plaintiff’s equal protectionaddress the under Equalclaim the Protection

ofClause the Federal Constitution id.only. See

EqualThe Protection Clause of Fourteenth tothe theAmendment
Federal Constitution commands that no State shall “deny personto any

jurisdiction equalwithin its the ofprotection the laws.” v.Cleburne
Center, (1985).Inc., 432,LivingCleburne 473 439U.S. provisionThis

rather,rights;creates no generalsubstantive it embodies a rule that
States must treat like cases alike but may accordingly.treat unlike cases

(1997).Quill, 793,v. 521 799 a legislativeVacco U.S. If orclassification
distinction a rightneither burdens fundamental nor targets suspecta
class, federal equal protection analysis rationalapplies scrutiny,basis
under which longthe classification will stand as itso bears a rational

id.;relation to some legitimate governmental Garyend. See see v.also S.
Dist., (1st 2004).15, 22374Manchester School F.3d Cir.

1(a)507:7-e,We do thatagree anynot RSA suchcreates
1(a)507:7-e,classifications among plaintiffs. requires juryRSA aonly that

or court “the damagesdetermine amount of to to eachbe awarded
claimant and inagainst each defendant accordance with proportionatethe

1(a)Thus,offault each of parties.”the subsection treats all claimants and
equally; affixed,defendants an amount of damages must be and a

percentage of fault must be each Thoughcalculated for tortfeasor. the
case,will inevitablyresult differ from case to depending upon the number

availability defendants,and of claimants and the standard for determining
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Givennon-discriminatory.uniform andfault isanddamages apportioning
507:7-e, 1(a), that certainit is irrelevantRSAofinterpretationour

acase, not to namemay electclaimants, in the instantplaintiffas thesuch
1(a)507:7-e, not makeMoreover, doesRSAin a suit.tortfeasorculpable

Weor common law.statutebymade immunefor defendantsexceptions
1(a)507:7-e, similarly situatednot treatconclude, therefore, RSA doesthat

differently.persons
uponhowever, differently depending507:7-e, 1(b), plaintiffstreatsRSA

contributing to thepartyto eachof fault attributablepercentagethe
causedinjuriesif suffersplaintiffaexample,occurrence. Forunderlying
of theactors, twenty-five percentis attributedand eachby separatefour

of thetwenty-five percentfault, only receivemaythe plaintiffthen
the sameIf suffersplaintifftortfeasor. anotheranyfrom onedamages

fault,at thenfifty percentattortfeasors is leastbut one of fourinjuries,
from that tortfeasor.damage award100% of themay receiveplaintiffthe

terms, disparatethe507:7-e, 1(b), allows forTherefore, by itsRSA
similarly persons.of situatedtreatment

that the classificationscrutiny, we concluderational basisApplying
1(b) to the507:7-e, relationshipbears a rationalRSAbycreated

S., 374 F.3d atpurpose. Garygovernmentalof a legitimatefurtherance Cf.
above, plainlyRSA 507:7-ehistory oflegislativeAs we noted the22.

1989 was toof the amendmentunderlying purposethat andemonstrates
damageslawsuits frompersonal injuryinvolved inrelieve defendants

286N.H.S. JOUR.of actual fault. Seeliability exceeding percentagetheir
(1989). thesought imposedto alleviate burdenSpecifically, legislaturethe

targeteddefendantsliability upon “deep pocket”by joint and several
degreerather than their ofof their financial resourcespotentialbecause

however,liability, theadopt pureSee id. Rather than severalculpability.
rule for tojoint liability applicationthe and severallegislature reserved

fault, reflectingat an intention to balancefifty percenttortfeasors or more
bearingwith those of defendantsinjured plaintiffsthe interests of

relatively percentages.lowfault
throughoutpocket” jurisdictionsof suits is one thatproblem “deepThe

See, Hunter, 729 So. 2drecognized. e.g., Estatethe United States have of
liabilitysupplanted joint1273. have the and severalMany jurisdictionsat

employsthat aliability hybridwith several or a rulepuredoctrine
(Third)threshold, much like RSA 507:7-e.See Restatementpercentage

LiabilityApportionment § 17 Note at 149.Reporters’Torts: ofof
ofjurisdictions inequityin of such have noted theLegislatures a number

the amendment of their“deep underlyingsuits as a factorpocket”
See, v. 638e.g., Smiley Corrigan,tortrespective liability regimes.states’

2002) (bill(Mich.151, 152 and severalabolishing jointn.3 App.N.W.2d Ct.



808

in as a fairliability liability providingfavor of intended means ofseveral
defendants, including unjustlytreatment for burdened “deep pockets”);

(N.J. 2002) (amendmentMerola, 1208,792Erny v. Estate A.2d 1219of
limiting joint liability onlyand to those to beseveral tortfeasors found

sixty percent responsible generalmore than intended to reduce cost of
liability by eliminating “deep pocket” sought byinsurance defense

defendants). therefore,attorneys hold,in multiplewith We thatlawsuits
1(b)507:7-e,Hampshirethe New enacted RSA in of alegislature pursuit

end.legitimate
Furthermore, 507:7-e,bywe believe that the distinction created RSA

1(b) rationally objectis to the the The Newlegislation.related of
Hampshire legislature first enacted a incomparative negligence statute
1969, by deep negligencemotivated “a conviction that the contributory

was so itbasically illogicalrule unfair and that should no furtherhave
Nixon,in Theplace “Legislative[the law.” Actual Intent” BehindState’s]

Statute, 17, 17-18Hampshire’s 12Comparative NegligenceNew N.H.B.J.
(1969). By with thedoing away contributorydoctrine of thenegligence,
legislature upon injuredbestowed a considerable benefit plaintiffs.
However, contributorythe not only negligence, jointstatute abolished but

1969, 225:1; Nixon,several liabilityand as well. See Laws see supraalso
(“New comparativeHampshire’s negligence statute was ... intended to
limit the of eachdamages responsibility against recoverydefendant whom

fault____[Thereis allowed to his amount ofproportionate clearlya]was
liability____”). Thus,intended abolition of and severaljoint the 1969

comparative negligence clearly objectivestatute a legislativedemonstrates
plaintiffsto ofbalance the interests defendants.and

With the 1986 of the “Act topassage Relative Tort Reform and
Insurance,” legislaturethe established a forsystem amongcontribution

1986,tortfeasors joint liability.and reinstituted and several See Laws
later,227:2. Three years legislature,the concerned unfairwith the

of jointtreatment certain entities under the revived liabilityand several
1(b)rule, 507:7-e,reenacted RSA in presentits form. See 286N.H.S. JOUR.

(1989).
From the ininception comparative negligenceof New theHampshire,

has balance oflegislature sought injuredto the interests and theplaintiffs
plainlyinterests of defendants. It that amongbelieved contribution

effectively protecttortfeasors did not interests of bearingthe defendants
fifty percentless than of fault for a plaintiff’s injuries, and that those

unfairly prejudiceddefendants were by comparative negligencethe
inregime enacted 1986. Though plaintiff argues legislaturethe that the

requiredwas to certain “procedural safeguards”establish within RSA
507:7-e, I, we not hypothesizeneed alternative that themeasures
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balance ofto establish the desiredcould have taken betterlegislature
forinterests, liabilitythe introduction of severalas we believe that

to thatrationallyfault was relatedfifty percenttortfeasors less than at
(2006)633, 641Strafford,v. Town 153N.H.Boulders atobject. Strafford of

test).(least not of rational basisanalysis partrestrictive means

that, itto the extentlight analysis,In of our we conclude
1(b)507:7-e, does notplaintiffs,two classes of RSAdifferentiates between

provisions of the Federal Constitution.equal protectionviolate the

III. Remittitur

bythe contends that the trial court erredF1inally, plaintiff
damages damagesremittitur to the award. Direct review of agranting as

judge, mayof the trial who disturb a verdict asresponsibilityaward is the
conclusively against weightif its amount is the of the evidenceexcessive

manifestlyif the verdict is exorbitant. Kelleher v. Marvin Lumber &and
(2005).Co., 813, proper152 838 The standard for the trialCedar N.H.

of a award is the verdict is fair. Id. Whetherjurycourt’s review whether
is rests with the trial discretion. Id.appropriateremittitur court’s sound

discretion,Absent an of we will not reverse the trialunsustainable exercise
court’s decision. Id.

million,In reducing damagesthe award from million to the$5.3 $3.8
trial court concluded that three million dollars for“awarding pain and
suffering excessive,”and loss of enjoyment of life and that “the[was]
evidence would a maximumsupport damage finding painfor and suffering

$500,000,of and a maximum damage finding enjoymentfor loss of of life of
one million plaintiffdollars.” The does not contest the trial rulingcourt’s

$500,000. Rather,limiting “pain suffering” damagesand to plaintiffthe
conclude, evidence,asserts that it impossible uponwas to based the nothat

juryreasonable approximatelycould have awarded million for of“loss$2.5
enjoyment damages.of life”

plaintiff arguesThe that the trial court “misconstrued legalthe
remittitur, i.e., whether,considering consideringstandard for the evidence

in light plaintiff, jurythe most favorable to the no reasonable could
added.)possibly award in question.” (Emphasisthe amount While we have

said that will a discretionary grantwe not overrule trial court’s refusal to
manifestlyremittitur unless a verdict is “so exorbitant that no reasonable

person bycould that the not orjury partialityconclude was influenced
case,”orprejudice, bymisled some mistaken view of the merits of the

(2000)Lembo, 276, added),Bennett v. 145 N.H. 282 that(emphasis is
merely an articulation of the unsustainable exercise of discretion standard
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that we apply upon appellate review. We have never said that trialthe
court’s discretionary juryinitial review of a verdict is confined to a “no

person”reasonable standard.
The plaintiff offers various studies and law purportingreview articles to

“objectively assign enjoymenta value to ofthe life” consistent with the
original jury trial,verdict. These materials were not offered as evidence at
and do not ourinfluence review of the trial court’s grantdecision to

record,remittitur. Having reviewed the we conclude that the trial court
could reasonably have determined that jury’s damagesthe award was
punitive, nature,rather than incompensatory, and therefore both
manifestly exorbitant and conclusively against weightthe of the evidence.

such,As we find no unsustainable inexercise of discretion the trial court’s
grant of remittitur.

RayCorIV. and Cormier

CLD, on cross-appeal, argues that the trial court erred when it did
jurynot instruct the that it apportioncould fault to settling defendants

RayCor and Cormier. agreeWe with CLD that a court should instruct a
jury to consider settling parties when faultapportioning pursuant to RSA

1(b).507:7-e, Nilsson, 394, trial,See 150 N.H. at 396. Prior to CLD
proposed jurysubmitted a concerning apportionment:instruction

case,There are a number of inparties this those thatincluding
____are absent from this trial [Y]ou should decide what

percentage tortfeasors,of fault lies with each of allegedthe
not____[Y]outheywhether are mayhere or liabilityattribute to

an absent party.

However, in fault,its order on apportionment on the trial court noted:

CLD thatagreed enoughthere was not producedevidence to
that settlingshow named but defendants Ray Development,Cor

Construction,Yvon Cormier MHF Design Consultants and Leo
Roy negligentwere to any degree and thus CLD did not ask to

jury apportionhave the their legal juryfault. CLD wanted the to
apportion Christous,the legal fault of ... Doris ... East Coast

Inc.,Signals, and ... the State of New Hampshire,... as well as
CLD itself. adoptedThe Court CLD’s position juryand the was
instructed to apportion any legal fault found fouramong these
entities.

Thus, the trial court jurycharacterized the final instruction as one of
CLD, however,design.CLD’s own now asserts that it agreed”“never that

RayCor and Cormier juryshould be from the verdict.omitted
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arefindings theycourt’s of fact unlessbyare bound a trialWe
or erroneous as a matter of law. Seeby the evidenceunsupported Prof’l

HealthTrust, 501, (2004);151 507 see alsoN.H. v. N.H.Firefighters of
(1978).325,Beaudoin, 327-28 burden ofv. 118 N.H. TheBeaudoin

to ana record sufficient to allow this court decide issuepresenting
Island,Cathaythe Brown v.appeal upon moving party.on fallspresented

Sup.(1984) 13, 15).Inc., 112, 115 CLD is unable to(citing125 N.H. Ct. R.
specificevidence in the record that contradicts the trial court’spoint anyto

in of fault to CLD’s on thefinding apportionment positionits order on as
such,As we cannot disturb thejury regarding apportionment.instruction

RayCorCLD to omission of andfinding agreedtrial court’s that the
jury apportionmentfrom trial instruction to the on ofCormier the court’s

fault.
note, moreover, if juryWe that CLD believed that the trial court’s

erroneous, itsmisrepresentedinstruction was and that the trial court
fault,apportionmentin the order on of CLD could have raised theposition

in a motion for CLD failed to do so. thisissue reconsideration. Because
court,presented appeal.issue was never to the trial we cannot review it on

(2002).676, 679Butland,Dep’tSee Corrections v. 147N.H.N.H. of

ApportionmentV. Fault to ECS and NHDOTof

verdict,CLD argues jury apportioned onlynext that the insofar as it
ECS,two of the to NHDOT and no fault all topercent againstfault at was

verdict,of the CLDweight Following jurythe evidence. the submitted
verdict,motions to forpost-trial judgment notwithstandingset aside the

verdict, remittitur,and for as a of in supportthe well as memorandum law
memorandum,of those motions. In its CLD took that thepositionthe

that atjury’s finding forty percent “decidedlyCLD was nine fault was
However,against weightthe of the and should be set aside.evidence”

not, law,anydid in of or ofpost-trialCLD its motions its memorandum
jury’s findingsraise for the trial court the issue of the as to NHDOT and

Thus, appeal.ECS. we cannot review it on See id.

DirectedVI. Motion Verdictfor

case,plaintiff’sAt the end of the CLD moved for a directed verdict on
State, intersection,groundsthe that the as the owner of the had

motion,ofknowledge dangers posed. supportthe defect and the it In of its
Whitcomb, (1956),CLD upon adoptedrelied Russell v. 100 N.H. 171 which

a holding independent “generalrule contractors to a standard of
care for ofprotection parties may foreseeablyreasonable the third who be

endangered by negligence” following employer’sthe contractor’s an
work,of theacceptance exempting liabilitybut the contractor from when
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that itemployer danger,“discovers the or is obvious to him.” Id. at 173. In
instances, said,such the responsibility employerwe of the would

court,supersede that of Id.the contractor. The trial that there wasnoting
when,”“a ...question as to what the State knew and concluded that the

contended,was asissue not “clear-cut” as the defense and as such was
appropriate by jury.for consideration the The trial court accordingly
denied CLD’s motion for a directed verdict. CLD itnow contends that was
error for the trial court to do so.

■partyA is entitled to a directed onlyverdict when the sole
evidence,mayreasonable inference that be drawn from the which must be

in lightviewed the most favorable to the isnonmoving party, so
in favor ofoverwhelmingly moving party contrarythe that no verdict could

(2004).Carignan 409,stand. v. Int’l 151Speedway,N.H. N.H. 413 Our
review of a a extremelytrial court’s denial of motion for directed verdict is

upholdnarrow. Id. We will a denial of the motion where sufficient evidence
Thus,in the record Id. ansupports ruling.the absent unsustainable

discretion,exercise of we will not reverse a trial arulingcourt’s on motion
for directed verdict.

only byThe offered CLD in supportevidence of its contention is
testimony elicited from a NHDOT employee regarding a “trouble call”

8,by Mayreceived NHDOT on 1999. toAccording employee,the he was
to timingasked check the at the Wal-Mart exit “[s]omeonebecause felt

problem that,there was a it.”with He further testified atupon arriving the
scene, fine,”he that “[e]verything justdiscovered seemed to be working

none,problemsthat he for equipmentsearched and found and that the
loops operatingwere properly. Summing up his visit to the intersection

call,”followingthe “trouble the NHDOT employee stated:

I looked for all the Iphysical problems. didn’t find Theanything.
intersection operating.was No one was backed up. No one was
waiting. Everything seemed to work.

Rather than support CLD’s contention athat directed verdict was
proper, the proffered testimony seriouslytends to it.undermine We
conclude that the State’s alleged superseding responsibility was aplainly

issue,jury and that the record the trialsupports court’s determination.
Therefore, we conclude that the trial court did unsustainablynot exercise

by denying plaintiff’sits discretion the motion for directed verdict.

Affirmed.

Broderick, C.J., Dalianis, J.,and concurred.


