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(Alexander Walker,Branch, P.A., J.Devine, of ManchesterMillimet &
brief, orally), andMr.L. and WalkerDanielle Pacik on theJr. and

Saunders,Gordon, on theP.A., G. Jr.(Arpiarof ConcordShaheen &
brief), plaintiff.for the

Green, ColeP.A., (Christopher+ of ManchesterPhinney BassSheehan
brief, for the defendants.orally),Mr. ColeR. Lucic on the andand Robert

(1)Inc., anappeals:Dalianis, Mortgage Specialists,J. The plaintiff,
J.)(Morrill, to set asidedenying its motionSuperiorof Courtorder the

secrets, see RSAof trademisappropriationforjury verdict on its claimthe
J.)(2)(1995); Superior (Coffey,Courtand a order of thepretrialch. 350-B

IV,defendants, Joseph Davey,C. TeamTheits other claims.dismissing
Carbone, Group,LLC, Signature MortgageandMortgage, Steven Michael

J.)(Morrill,LLC, Superiororder of the Courtcross-appeal post-triala
in in andpart, part,We affirm vacateagainstsanctions them.assessing

remand.

BackgroundI.

brokerage lending companyis andmortgageaMortgage Specialists
Davey andHampshire.in New Defendantsandwith offices Massachusetts

JulyInSpecialists.originators Mortgageas loan forCarbone worked
competitor, Mortgagefor a2002, Specialistsleft to workMortgageboth

left, copies ofwith him customerthey each tookPartners. When
important piecein of his work. The mostinformation retained the course

rate, afrom whichof the customer’s current interestinformation was
would benefit the customer.refinancingcould learn whethercompetitor

own mortgagestarted theirDavey subsequentlyand Carbone
a timeMortgageat for shortDavey, worked Carteretbusinesses. who
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leaving Partners,after isMortgage the owner of defendant Team
Mortgage, LLC. Carbone is owner of Signaturethe defendant Mortgage
Group, LLC. leaving Mortgage Specialists, DaveySince and Carbone have

loans, their subsequent employersboth closed with and with their own
businesses, for with theycustomers whom had previously worked at
Mortgage Specialists.

When Mortgage Specialists learned that Mortgage hadPartners
customers,contacted its former it initiated suit against Mortgage Partners

for misappropriation of trade Daveysecrets. and Carbone were both
deposed in inNovember 2002 connection with litigation,that and both
acknowledged theythat had ofcopiestaken customer information with
them leftthey Mortgage Specialists.when Mortgage Specialists brought

2003,this suit in alleging varietya of claims seeking injunctiveand relief
and damages.

The trial court alldismissed of Mortgage Specialists’ claims forexcept
its claim that the defendants misappropriated its trade secrets. It also

preliminary injunctionissued a prohibiting the defendants from
misappropriating or disclosing Mortgage Specialists’ customer information
and themprohibiting contactingfrom or with ofcommunicating any
Mortgage Specialists’ current customers,or former with limitedsome
exceptions.

A jury trial in Septemberwas held 2004 on the trade secrets claim. The
jury areturned inverdict favor of the defendants. The trial court
subsequently imposed uponsanctions the fordefendants their conduct
prior to and during trial.

Claim,II. The Trade Secrets

Mortgage Specialists filed a motion to jury’sset aside the verdict. It
asserted that jury’sthe verdict “againstwas the great ofweight the

presentedevidence at trial” and jury“[n]o reasonable could have reached
the it inverdict did this incase the face of such overwhelming evidence.”
The trial court denied Mortgage Specialists’ motion, finding that a
reasonable couldjury have concluded that the alleged confidential

underlyinginformation its claims was not a trade secret because
“Mortgage Specialists’ customer information not subjectwas to reasonable
efforts secrecyto maintain its under the 350-B:l,circumstances.” See RSA
IV(b). agree.We

A juryreasonable could have found the following facts: Davey and
beganCarbone working as loan originators for Mortgage Specialists in

1999.Both as independentwere hired contractors. Upon hiring, they were
neither asked asignto non-disclosure or confidentiality agreement, nor
told Specialists’that Mortgage ordocuments customer information was
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relatively high turnoverDespite atrade secrets.or constitutedconfidential
stay intotendency originatorsof loanand theoriginatorsloanamong its

thethroughoutSpecialists,leaving Mortgageafterbusinessmortgagethe
Mortgage Specialists,worked forDavey and Carboneduring whichtime

confidentiality or documentpolicy regardingnocompany had writtenthe
Mortgage SpecialistsAlthoughemployeeno handbook.anddestruction

1999,only somebyagreementnon-disclosureconfidentialitya andcreated
andDaveyand 2001.it 1999actually signed betweenoriginatorsloanof its

2002,Julybeforeagreementtheor heard aboutdeny having seenCarbone
it.originators signtoall of its loanaskedMortgage Specialistswhen

and each terminatedagreement,thesignednorDavey CarboneNeither
Prior tothereafter.shortlyMortgage Specialistsrelationship withhis
hadnor Carbone beenDaveyneitheragreement,with thebeing presented

thatSpecialists orbelonged Mortgagetoinformationtold that customer
of customermaintaining copiesfrom orprohibited copyingwerethey

or toDaveydid not ask either CarboneSpecialistsMortgageinformation.
leaving company.theinformation beforedestroyreturn or customer

itMortgage Specialists,atworkingCarbone wereDaveyWhile and
it to itsand disseminatedand customer informationcollected stored

in Lists ofcontractors various formats.independentandemployees
werepotential repeatand lists of customerspotential new customers

ofThe listsMortgage Specialists’to telemarketers.regularlydistributed
or asnot marked as trade secretsrepeat customers werepotential

Nevertheless, potential repeatofaccess to the listsconfidential.
customers, loaninformation about each customer’swhich contained

rate,amount, Supervisors gavewas restricted.type,loan and interest
apages duringof from these listsonlytelemarketers a limited number

to thepermitted photocopy pages,shift. The telemarketers were notgiven
atsupervisorto return all of the list to the therequired pagesand were

lists,did not access to these andDaveyend of the shift. and Carbone have
of these listsSpecialists alleged they copieshas not that tookMortgage

left.theywhen
in withdoingcontacted individuals interested businessAs telemarketers

customers, theincluding repeatnew andMortgage Specialists, both
originatorsto loanpassedcreated “lead sheets” to be ontelemarketers

the name andDaveysuch as and Carbone. The lead sheets often included
individual, included the individual’snumber of the and sometimesphone

orwere not marked as trade secretscurrent interest rate. The lead sheets
destroyinstructed toDaveyconfidential. Neither nor Carbone was everas

department.individual orparticularthe lead sheets or to return them to a
customers, originators gatheredloanoriginatorsAs loan met with the

residential loancompleteall of the information needed to a standard
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1003,application. Known as a applicationForm the consisted of several
andpages required applicantthe to disclose a great personaldeal of

information, number,aincluding securitysocial detailed information
income, accounts,regarding history,bank and credit and the interest rate

customer,on the existing mortgage. meetingWhen with a Davey and
typicallyCarbone both took onnotes the back of the lead sheet and filled

applicationout the hand.by applicationThe loan was aaccompanied by
disclosure,privacy policy indicating that the customer’s information would

not be disclosed to third parties.
applicationAfter the loan was completed, applicationthe waspackage

Mortgage Specialistsreturned to for processing. Davey and Carbone often
retained copies of the lead sheet or the pagefirst of the application.
Carbone testified that some loan originators retained this information so

theythat could inkeep touch with the customer throughout the loan
application process.

After completed application giventhe was to processorsthe loan at
Mortgage Specialists, all application information was entered into
Mortgage database,Specialists’ computerized which could bybe accessed

processors.the in process,While loans were all openlists of loan
applications regularly generatedwere from this database and distributed

lists,to all of Mortgage Specialists’ originators.loan These referred to as
“pipeline reports,” loan,contained basic information about each customer’s

name, loan,including the customer’s last typethe of and the interest rate.
The pipeline reports were not marked as trade secrets or as confidential.
Loan originators were not to destroy pipelineinstructed the orreports to

particularreturn them to a individual department.or
closed,After the loan was electronically-storedthe customer

information database,was transferred into a password-protected
only byaccessible one of the owners and Ifmanager.the office a loan

originator needed application closed,access to an after the loan was he
could obtain a computer printout of the application information from the
individuals who had access to the database. printoutThe was not marked

confidential,as a trade secret or as and loan originators were not
instructed to return it or to refrain from it.copying

DaveyWhile and workingCarbone were at Mortgage Specialists, the
hard ofcopies customers’ closed loan files inwere stored the attic of
Mortgage Specialists’ Plaistow office. Access to the attic throughwas an
unlocked door and was not Daveyrestricted. and Carbone sometimes
entered the attic and storage theyretrieved old files from when wanted to
review or information.copy

leavingAfter Mortgage Specialists, Davey and Carbone workedboth as
loan originators at Mortgage gavePartners. Carbone a telemarketer at
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he hadloan thatcopies applicationsofbaga filled withMortgage Partners
toshe was instructedandMortgage Specialistshim fromwithtaken

nowknow that he wasto let themof his former customerscontact all
customers, whenthe formerOne ofMortgageat Partners.working

MortgagePartners, by the fact thatangeredwasMortgagebycontacted
thecomplainedand aboutpersonal informationhad access to hisPartners

spoke toin 2002. The customerAugustMortgage Specialiststosituation
ultimately met with itsandMortgage Specialists,atemployeesseveral

thatapparent knowledgeMortgage Specialists’Despitepresident.
information, stepsit notookhad access to its customerMortgage Partners

Mortgage possession.from Partners’customer informationto retrieve the
overwhelmingcontends that there wasMortgage SpecialistsOn appeal,

within theits trade secretsmisappropriatedthat the defendantsevidence
Act, chapterRSAUniform Trade SecretsHampshireof the Newmeaning

asidedenyingin its motion to setargues350-B. It that the trial court erred
thatverdict, jurorno could have foundclaiming that reasonablejurythe
notof customer information weresecrecyits efforts to maintain the its

reasonable under the circumstances.

conclusively againstif it is themay onlyA verdict be set asidejury’s
mistake,if orweight partiality,of the evidence or it is the result of
Co., 685,v. 147 N.H. 692corruption. PMC Houston Wire & CableCorp.

(2002) “Conclusively against weight. the of the evidence” means that the
jury plaintiff arguesverdict one no reasonable could return. Id. As thewas

evidence,of limitonly jury against weightthat the verdict was the the we
ofour review to that issue. We will not overturn the trial court’s denial
anMortgage Specialists’ jurymotion to set aside the verdict unless it is

Clark, 98,unsustainable exercise of discretion. See Babb v. 150 N.H. 100
(2003).

must,secret, amongFor information to be a trade the information
things, subjectother be “the of efforts that are reasonable under the

IV(b).350-B:l,secrecy.” Mortgagecircumstances to maintain its RSA
maintain the of itsSpecialists argues secrecythat the measures it took to

information were “reasonable under the circumstances becausecustomer
typeloan on notice that ofthey clearly put originators [the]the

in the Form 1003s is confidential... and should notinformation contained
disagree.be disclosed.” We

order, testimonyin the heardjuryAs the trial court indicated its
information, including customers’containingthat the documents customer

secret,”rates, orcurrent interest “were never marked confidential trade
many years,”those documents in an attic for and that “thekeptthat “were
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originatorsloan were not consistently uniformly givenand instructions as
properto the treatment of the information as confidential and/or

proprietary.” While there was that Mortgageevidence tookSpecialists
specific to maintainsteps secrecy potentialthe of its lists of repeat
customers, lists to which the defendants did not have access and did not
copy, there was toconflicting testimony as whether Mortgage Specialists

any stepstook at all to maintain secrecythe of customer information that
was stored and disseminated to its employees independentand contractors
in Although Mortgageother forms. Specialists provided all of its

privacy policywith a acknowledgement indicating that it wouldcustomers
not nonpublic personaldisclose the customer’s information to nonaffiliated

office,parties, placedthird and it shredders around its these efforts could
by jury onlyhave been found the to protectdemonstrate a need to

customers from the sale of their personal information or from the risk of
theft,identity preventrather than an intent to Mortgage Specialists’

fromemployees misappropriating customer information. While access to
the ofcopies applicationselectronic old loan was restricted by password,a

testimony indicating anythere was at trial that loan originator could
request that a copy printed him,of that information be and given to and
that any originatorloan could enter the attic storage area to access a hard

ofcopy Mortgagethe closed file. While Specialists stepstook some to
information,maintain ofsecrecythe its customer the jury could have found

that its efforts were inconsistent.
The trial court’s decision not juryto set aside the verdict not anwas

discretion,unsustainable exercise of juryas a reasonable could conclude
presentedfrom the evidence at Mortgagetrial that Specialists’ customer

subjectinformation was not to reasonable efforts to maintain its secrecy
circumstances, and,under the notaccordingly, was a trade secret.

III. Preemption Other Claimsof

Mortgage Specialists asserted the following againstclaims the
secrets,defendants: misappropriation 350-B;of trade see RSA ch.

conversion; relations;tortious interference with advantageous violation of
(CPA),the New Hampshire Consumer Protection Act see RSA ch. 358-A

(1995 2005);& Supp. However,and breach of fiduciary duty. the trial court
granted, dismiss,in part, the defendants’ motion to allowing Mortgage
Specialists proceedto on the trade secrets claim alone. affirmWe this

of the trial court to the extent that it dismissed forthe claimsdecision
conversion and breach of fiduciary duty, but vacate it to the that itextent
dismissed the claims for tortious advantageousinterference with relations
and violation of the CPA.
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inalleged followingthe relevant facts its writ:Mortgage Specialists
Davey working Mortgage Specialists,and Carbone were for eachWhile

containingof documentation confidential information aboutcopiesretained
Daveycustomers and their While andMortgage Specialists’ mortgages.

Partners,for“working Mortgage Mortgage SpecialistsCarbone were
fromreports Mortgagereceived customers that Partners “had been

them, them,contacting discussing confidential information with reporting
Mortgage Specialiststhat had no in inlicense and was trouble New

Hampshire, luringand them to do Mortgagebusiness with Partners.”
MortgageCarbone admitted that he “informed Specialists’ customers that

Mortgage Specialists was theoperating proper Hampshirewithout New
licensing.” Since leaving Mortgage Daveyboth and CarboneSpecialists,
have used confidential information taken Mortgage Specialistsfrom to

Mortgage Specialists’contact andcustomers solicit business on behalf of
Mortgage Partners. The defendants Mortgagehave also solicited
Specialists’ employees.

trial,Prior to the defendants moved to Mortgage Specialists’dismiss
claims, inarguing part that the New' UniformHampshire Trade Secrets
Act, see > (NHUTSA),RSA ch. 350-4 preempted Mortgage Specialists’

conversion,claims for relations,tortious interference with advantageous
CPA,violation of the fiduciaryand breach of duty. See RSA 350-B:7. The

trial court construed RSA 350-B:7 as thatproviding any of Mortgage
Specialists’ claims that “based upon allegedare the [defendants’]
misappropriation of [Mortgage Specialists’] trade secrets preempted”are
by bindingthe NHUTSA. that the common law and CPA claims were not
“supported by facts other than the ormisappropriation misuse of trade

information,”secrets ... confidential theand/or trial court concluded that
bythe claims were Inpreempted responsethe NHUTSA. to Mortgage

Specialists’ argument that dismissal of the common law and CPA claims
premature,would be given that the continued toparties dispute whether

the confidential information at issue inwas fact a trade secret within the
NHUTSA,meaning of the the trial court ruled that RSA 350-Bchapter

secrets,... claims that“displaces rely on the ofmisappropriation trade
regardless of [Mortgage Specialists]whether successfully demonstrates
that the in questioninformation as aqualifies trade secret” within the
meaning of the NHUTSA.

In reviewing dismiss,the trial court’s grant of a motion to our task tois
ascertain whether the allegations pled by Mortgage Specialists are
reasonably susceptible of a construction that permit recovery.would See

(2005).Berry Soc., 407,v. Watchtower Bible & Tract 152 N.H. 410 We
true,that pledassume all facts are and we construe all reasonable

inferences drawn from those facts in Mortgage Specialists’ favor. See id.
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inquiry againstin a that tests those facts theengageWe then threshold
interpretationhere also involves the ofapplicable law. Id. The issue raised

statute, novo.questiona which is a of law that we review de See Woodview
(2005).Pelham, 114, 116Dev. v. Town 152N.H.Corp. of

toMortgage Specialists argues preemption pursuantOn thatappeal,
acontingent upon qualifying350-B:7 is the information at issue asRSA

350-B:l,NHUTSA,of the see RSA IV.meaningtrade secret within the
prematurelyit that the trial court dismissed theAccordingly, argues

theparties disputedcommon law and CPA claims because the whether
meaninginformation a “trade secret” within the ofmisappropriated was

that, ifAlternatively, Specialists argues evenMortgagethe NHUTSA.
secret,finding statutorythe of a tradepreemption contingent uponis not

they solely uponnot because were not basedpreemptedthe claims were
secrets,statutoryof trade butalleged misappropriationthe defendants’

ofupon alleged misappropriationalso the defendants’ confidential
and for customers.goodwill improper competitioninformation and
that, 350-B:7,to RSA the NHUTSAargue pursuantThe defendants

inrecovery liabilityand theories of which ispreempts all “other remedies
of ‘confidential information and tradepremised upon misappropriation

all remedies conflict NHUTSA.secrets’” because such with the
they “every [Mortgage Specialists’]that because one ofAccordingly, argue

entirely alleged misappropriation allegedclaims based on the of ‘trade[is]
information,”or ‘confidential and each of the commonproprietary’secrets’

bylaw and CPA claims is the NHUTSA.preempted
by interpretingWe our review RSA 350-B:7. In matters ofbegin

statutory interpretation, legislature’swe are the final arbiters of the intent
inexpressedas the words of the statute considered as a whole. Woodview

statute,Dev. 152Corp., languageN.H. at 116. We examine the of the
to itascribing plain ordinary meanings, interpretits words their and and

in of and in In thelegislativethe context the overall scheme not isolation.
(2004).Jerome, 626, NHUTSA,150Matter Jerome & N.H. 628-29 Theof

ActHampshire’swhich is New codification of the Uniform Trade Secrets
(UTSA) (amended 1985), (2005),14 U.L.A. 536-659 must be construed “to

generaleffectuate its to make uniform the with to thepurpose respectlaw
of it.” RSA 350-B:8.subject among enacting[the NHUTSA] states

Therefore, byrendered courts the UTSA’sopinions interpreting
preemption provision analysis.inform our See id.

350-B:7, Law,”RSA entitled “Effect on Other states:

II,provided chapter displacesI. as in thisExcept paragraph
tort,conflicting restitutionary, and other law of this state

providing misappropriationcivilremedies for of a trade secret.
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chapterII. This shall not affect:
(a) remedies,Contractual whether or not based upon

secret;misappropriation of a trade
(b) Other civil remedies that are not uponbased

secret;misappropriation of a trade or
(c) remedies,Criminal whether or not based upon

ofmisappropriation a trade secret.

provisionThis of the NHUTSA is identical to section seven of the UTSA.
Hereinafter,14See U.L.A. 651. provisionswe refer to the two

interchangeably as “the preemption provision.”
Mortgage urges usSpecialists preemption provisionto construe the to

provide that no claim is preempted unless and until a determination is
made that there has a misappropriationbeen of trade secrets in violation

that, isolation,of the NHUTSA. ifacknowledgeWe read in plainthe
language 350-B:7, I,of RSA appears to support Mortgage Specialists’
argument explicitlybecause it preempts only remedies for

added.)“misappropriation However,of a trade secret.” (Emphasis such a
narrow construction of the preemption provision ignores onlynot the
overall legislative NHUTSA,scheme reflected in the but also the statutory
directive that we must construe the NHUTSA “to generaleffectuate its
purpose to make uniform the respect subjectlaw with to the of [the

among it,” Thus,NHUTSA] states enacting RSA 350-B:8. in construing
languagethe of the preemption provision, we must consider purposethe of

the UTSA as well as the construction that other givencourts have to the
provision.same

UTSA,Prior to enactment of the the Patent Section of the American
Bar Association began considering the need for “enactment of a uniform
state law protectto against wrongfulthe wrongfuldisclosure or
appropriation secrets,of trade know-how or other maintainedinformation
in by UTSA,confidence another.” 14 prefatoryU.L.A. 531-32 note

omitted).added;(emphases quotation The UTSA arose out of concerns
that development of law on the subject had been “uneven” and that there
was uncertainty“undue concerning parametersthe of trade secret
protection, and the appropriate remedies for misappropriation of a trade
secret.” Id. at 531. The explaineddrafters that “[t]he contribution of the

is substitution unitary[UTSA] of of trade secret and tradedefinitions
secret misappropriation, singleand a ofstatute limitations for the various
... theories noncontractual liability utilized at common law.” Id.of

added).(emphases
The UTSA “also arose to create a uniform business environment that

created more certain standards for protection of commercially valuable
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Channel, Network, LLC, 144 F.Inc. v. Speedvisioninformation.” Auto
2001).(W.D.784, purpose preemption789 of theSupp. Ky. “[T]he2d

forsinglea tort action under state lawpreserveis toprovision
in thus toof a trade secret as defined the statute andmisappropriation

ofallegationstort causes of action founded oneliminate other
standardmay statutoryof information that not meet themisappropriation

Services, Sokolowski,v. 693for a secret.” Burbank Grease LLCtrade
(hereinafter(Wis. 2005) I),89, Burbank Grease rev’dApp.98 Ct.N.W.2d

2006).(Wis.781, such,788-94 As the UTSA “wasin 717 N.W.2dpart,
remedies for theft of ideas.”codifyto all the various common lawmeant

(N.D.968, Ill.Supp.v. Panduit 108 F. 2d 971Corp. Corp.,Thomas & Betts
2000) omitted); Clearing Niagarasee also Bliss v. Midwest(quotation

(W.D. 2003).Bond, 943,270 2d 948 Mich. With theSupp.Brake F.
UTSA, of arisinginformation not to the levelenactment of the confidential

RSAby the law. Seestatutory largely unprotectedtrade secret was left
350-B:7,1.

minorityof a ofurges adopt positionus to theMortgage Specialists
are notstatutorycourts that have held that common law and claims

if information that not meet theby theythe UTSA involve doespreempted
See, v.e.g., Callaway Dunlopof a trade secret.statutory definition Golf

(D.430, 2003);Americas, 437Slazenger Supp.295 F. 2d Del. StoneGroup
652,Friedman, Co., 659Ramsey Supp.v. & 191 F. 2dBillings,Castle

(E.D. Airtek, Inc.,2002); Ltd. v. 985 F.ChicagoVa. Combined Metals of
(N.D. Services,1997);827, Burbank LLC v.Supp. 830 Ill. see also Grease

(Wis. 2006) (hereinafterSokolowski, 781,717 788-94 BurbankN.W.2d
II). however,persuasive, weightWe do not find these cases and theGrease

preemption provisioncourts that have considered theauthority amongof
scheme, aspurpose, interpretation statutoryis that the and of thehistory,

See,above, support Mortgage Specialists’ position. e.g.,do notdiscussed
denied,488, (S.D.), 531 U.S.v. 605 N.W.2d 491-92 cert.Sporleder,Weins

Pharmaceuticals,(2000); 388 F.Bentley821 S.A. France v.Ethypharm
(D. II,426, 2005); also, 717e.g.,2d 433 Del. see Burbank GreaseSupp.

Savor,J., 812(Bradley, dissenting); Corp.,at 798-803 Inc. v. FMRN.W.2d
2002)(Del.894, that is(rejecting argument preemptionA.2d 898

secret); ClearingBlissfinding statutoryof tradecontingent upon
(same); Channel,Auto 144 F. 2dNiagara, Supp. Supp.270 F. 2d at 948-49

(same).Betts,(same); at 972-73 “If aSupp.at 788-89 Thomas & 108 F. 2d
of that did not meetcommon law claim for unauthorized use information

the result ‘wouldstatutory permitted,the definition of a trade secret were
anduniformity clarityand that motivated the creationundermine the

” I, (quotingBurbank 693 N.W.2d at 99passage [UTSA].’of the Grease
789).Channel, 144F. 2d atSupp.Auto
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Although rely upon opinionwe the of the of AppealsCourt of Wisconsin
Services,in Burbank Sokolowski,Grease v. acknowledgeLLC we that the

SupremeWisconsin Court recently portionreversed the of that opinion
(GreaseII,which is relevant to the presentedissue here. See Burbank 717

There,N.W.2d at 788-94. the supreme court held that Wisconsin’s version
of the UTSA does not preempt civil remedies for misappropriationthe of
information “if the information not statutorydoes meet the definition of a

above,trade secret.” Id. at 785. As noted while other courts agreedhave
Court,with the Wisconsin Supreme we do not find that position

Rather,persuasive. we opinionbelieve that the of the Court of ofAppeals
(Grease well-reasoned,inWisconsin Burbank I is particularly for its

adherence to the ofprinciples uniformity clarityand that motivated the
UTSA,creation lightof the in of legislativethe directive that the UTSA be

construed to make uniform among jurisdictionsthe law the it.enacting See
I, 97-102;Burbank II,Grease 693 N.W.2d at see also Burbank Grease 717

J.,N.W.2d at 798-803 (Bradley, finddissenting). opinionWe the of the
Wisconsin Court of Appeals persuasive. I,See Burbank Grease 693

atN.W.2d 97-102.

350-B:7,We conclude that RSA inviewed the context of the overall
legislative scheme and construed in a manner that effectuates the purpose
of making uniform the law among UTSA,States that have adopted the
provides that the NHUTSA thatpreempts uponclaims are based the

information,of regardlessunauthorized use of whether that information
statutory Thus,meets the definition of a trade exceptsecret. as otherwise

350-B:7, II,inprovided RSA the NHUTSA essentially systemcreates a in
which “information is onlyclassified as either a protected ‘trade secret’ or
unprotected ‘general... Unikel,knowledge.’” Bridging the “Trade Secret”
Gap: Protecting not Rising to the Level“Confidential Information” of

Loy.Secrets, (1998).Trade 841,29 U. Chi. L.J. 867-68 Although this result
harsh,may 11(a)350-B:7,seem we note that RSA permitcontinues to

corporateindividuals and protectentities to their valuable commercial
information contractually, regardless of whether such information meets
the statutory definition of “trade insecret” the NHUTSA.

Accordingly, we agree with the trial court’s conclusion that the
preemption provision did not require that it make a determination of
whether the information at issue constituted a trade secret under the

priorNHUTSA to determining whether ofany Specialists’Mortgage
common law or CPA claims was preempted by the NHUTSA.

review, however,Our above,does not end here. As noted Mortgage
that,Specialists argues if preemptioneven contingent uponis not the

secret,offinding statutorya trade its claims not preemptedwere because
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alleged misappropriationsolely the defendants’they uponwere not based
allegedinformation, the defendants’uponbut alsoof customer

Itfor customers.competitiongoodwill improperof andmisappropriation
solelyclaims is basedthat, anythat one of itsto the extentarguesalso

information, “confidential”of customer themisappropriationtheupon
it to underspecial protectioninformation entitlesnature of that customer

defendants,law, NHUTSA. Theof theHampshire independentNew
conversion, tortioushowever, “claims forMortgage Specialists’thatargue

duty based oninterference, fiduciaryand breach ofpracticesunfair trade
inno availablelongerconfidential information areallegedthe misuse of

of the NHUTSA.by preemption provisionvirtue of theHampshire,”New
thisappliedshould bepreemption provisionthat thepersuadedWe are not

broadly.

the NHUTSA turns onpreempted byclaim isparticularWhether a
350-B:7,1.RSA Theclaim “conflicts” with the NHUTSA. Seewhether the

uponhave not relied thecourts that have examined this issuemajority of
claim, underlyingthe facts theto the but have examinedlabel attached

UTSA. Burbank Greasepreempted bywhether it is theclaim to determine
Weins, 491;99; ClearingN.W.2d at BlissI, at see also 605693 N.W.2d

270 F. 2d at 946-47.Niagara, Supp.
factuallyclaims that are related to thecourts have stated that allSome

Products, Inc.Powellpreempted.of information are Seemisappropriation
(D. 1996)1469, inMarks, (discussing1474 Colo. casesSupp.v. 948 F.

so). However, “Thedisagreewe with those courts.which courts have done
appliedif aretheycan be somewhat worrisomepreemption provisions

richlylaw flexibleoverlyor Our common ismechanistically conceptually.
in full or in involvespartin for conduct whichredressing wrongs improper

MilgrimMilgrim,1R.plaintiff.”of information derived from thethe use
(2002). necessary1-128.3 “It is neither§Trade at1.01[3][a]on Secrets

theall common law claims that are connected withprudent precludenor to
Powellclaims are trade secrets.”plaintiffof what amisappropriation

Products, 1474.Supp.948 F. at

UTSA, we agreeIn a claim “conflicts” with thedetermining whether
courts, facts orallegedwhich have looked to themajoritywith the of

that claim is preemptedin of the claim and have found theproved support
on,on, it based thesolely [that is]it or to the extentwhen is “based

of ... informationshowingsfactual of unauthorized useallegations or the
I,Burbank 693 N.W.2d atof a trade secret.” Greasemisappropriationor

Johnson, 351,Savor, 898; 999n.12; see, at Frantz v. P.2de.g.,100 812 A.2d
(Nev. 492;2000);Weins, Ethypharm, Supp.at 388 F.357 & n.3 605 N.W.2d

946; Channel,433; Supp.270 F. 2d at AutoClearing Niagara,at Bliss2d
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144 F. Supp. agree2d at 789.We also with courts that have concluded that
a claim is not preempted requirewhere the elements of the claim some
allegation or factual inshowing addition to that which forms the basis for a

See, Weins,claim of ofmisappropriation e.g.,a trade secret. 605 atN.W.2d
492; 434-35; Products,388 F.Ethypharm, Supp. 2d at Powell 948 F. Supp.

1474; I,at see also Burbank Grease 693 N.W.2d at 100n.12.
that,Mortgage Specialists contends despite foregoing,the its claims are

NHUTSA,not preempted by the even to the that they rely uponextent
allegations of misappropriation of customer information. It argues first

“longthat we have recognized a distinction between a claim for the
misappropriation of trade secrets and the misappropriation of confidential
information,” 626,v.citing Vigitron, Ferguson,Inc. 120 631-32N.H.
(1980). It also argues that we have “indicated that among panoplythe of
legitimate interests of an employer maywhich be fromprotected
competition is ‘confidential information by employercommunicated the to
the employee, involving secrets,’”but not quotingtrade National

Service,Employment Inc.,Service v.Corporation StaffingOlsten 145
(2000).158, However,160N.H. languagethe relied upon by Mortgage

Specialists from both Vigitron and Olsten is notStaffing as broad as it
contends.

In Vigitron, the defendants formed a partnership to sell products
competethat would with plaintiff’sthe products attemptedand to sell one

of competing products,the all while at least one of the defendants was
employed by plaintiff.the Vigitron, that,120 N.H. at 631. We held
although the maydefendants not plaintiff’shave disclosed the trade
secrets, plaintiff’sthe right injunctiveto relief arose from the defendants’
breach of a relationshipconfidential with plaintiff,the and not from the use
or disclosure of any There,trade secrets. Id. at 631-32. it was not the
defendants’ misappropriation of confidential information gavethat rise to

action,the but rather their breach of the confidential relationship they had
with employertheir employed Here,while still by employer.that the
defendants longerwere no employed by Mortgage Specialists theywhen
allegedly misappropriated Furthermore,its confidential information. we

Vigitronnote that was priordecided to New Hampshire’s enactment of
Thus,the NHUTSA. to the extent that Vigitron could be read to create a

distinct cause of action for the misuse of confidential information risingnot
secret,to the level of a trade it has preempted bysince been the NHUTSA

for the reasons discussed above—the common law no longer protects
confidential information from mere misuse unless it is a statutory trade
secret.
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covenantvalidity a restrictivethe ofStaffing, we examinedIn Olsten
Olstenemployees.and itsemployeranin a contract betweencontained

anthat a covenant between160-61. We noted145 atN.H.Staffing,
it protects,thatonlyvalid to the extentemployeeand isemployer

maintaininginterests includean whichemployer,interests oflegitimate
160.Id. atconfidential information.confidentiality employer’sof thethe

or,herhismay protectemployerthat anlanguage providesWhile this
it does notemployees,withthrough contractsinformationconfidential

ofmisappropriationaction forcause ofindependentanrecognize
Furthermore, preemptionNHUTSAtheinformation.confidential

preemption,fromcontractual claimsexemptsprovision explicitly
statutorya trade secret.involved isof the informationregardless whether

RSA350-B:7,11(a).

a claims arethat, plaintiff’swhetherto determineWe conclude
alleged inNHUTSA, must examine the factsa courtby thepreempted

is basedto which the claimdetermine the extentof each claim tosupport
or other information.of trade secretsmisappropriationtheupon

common law andSpecialists’ CPAMortgagewe will examineAccordingly,
eachin of each to determine whetheralleged supportand factsclaims the

Specialists’ofmisappropriation Mortgagesolely uponis based theclaim
information.customer

Daveythat and Carbone arewrit claimsSpecialists’Mortgage
controldominion andtheybecause “have exercisedfor conversionliable

deprive Mortgageso as toproperty and assetsMortgage Specialists’over
only allegationsfactualand control of same.” Theof dominionSpecialists

however,claim, Daveythat and Carbonearethe conversionsupporting
if areinformation. Even therecustomerMortgage Specialists’took

conversion,forto a claimsupportin the writallegationssufficient factual
entirely uponit is basedby the NHUTSA becausepreemptedthe isclaim

of customer information.misappropriationthe

areclaims thát the defendantswrit nextMortgage Specialists’
(1)advantageous relations because:withfor tortious interferenceliable

economic, business aridadvantageous,hasSpecialists“Mortgage
(2)customers”; ofare aware“[d]efendantsitsrelations withcontractual

(3) to induce..'. taken action[have]andrelationships”; “[defendantsthose
economic,of such businessordisruption termination and/orthe

claim, thisconversionMortgage Specialists’Unlikecontractual relations.”
Mortgagemisuse ofallegedthe defendants’solely uponis not basedclaim

by allegationis thesupportedThis claimcustomer information.Specialists’
Mortgage Specialists’intentionally contactedthethat defendants
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customers, with whom it relations,claimed to have advantageous and
persuaded them to do business with the defendants. The claim is also
supported by allegationthe that Carbone Mortgage Specialists’informed

State,customers that it was not properly licensed in the as well as the
allegation that the defendants Mortgage Specialists’solicited employees.
Thus, to the extent that the tortious interference claim is supported by
more than the mere Mortgage Specialists’ information,misuse of customer
it See,is not preempted. e.g., Ethypharm, 388 F. Supp. 2d at 434-35

claim(finding for intentional interference -with actual and prospective
business relationships UTSA);not preempted by Bliss Clearing Niagara,
270 F. Supp. 2d at 949-50 (finding claim for tortious interference not

UTSA).preempted by

Next, Mortgage Specialists’ writ claims that the defendants are
liable for violation of the CPA because “[t]he actions of [the] defendants
constitute unfair trade practices within the meaning [theof CPA].” The

prohibitsCPA anythe “use [of] unfair method of competition or any unfair
deceptiveor act or practice in the anyconduct of trade or commerce within

2005).this state.” RSA (Supp. includes,358-A:2 Such conduct but is not
to,limited the specific 358-A:2,acts in I-XIV,listed RSA including

services,“[disparaging goods,the or business of another by false or
misleading representation 358-A:2,of fact.” RSA VIII. Like Mortgage
Specialists’ claim,tortious interference its claim for violation of the CPA is
not based solely upon the defendants’ alleged ofmisuse Mortgage
Specialists’ customer information. This claim supportedis by allegationthe
that Carbone informed Mortgage Specialists’ customers that it was not
properly Thus,licensed in the State. to the extent that the CPA claim is
supported by more than the mere information,misuse of customer it is not
preempted.

Finally, Mortgage Specialists’ writ claims that Davey and Carbone
are liable for breach of fiduciary duty Mortgagebecause Specialists
entrusted them with information,confidential customer that gavetrust
rise to a fiduciary them, and,duty in “through conduct,”their they
breached that duty to Mortgage Specialists. onlyThe factual allegations
supporting fiduciary claim,the duty however, are Daveythat and Carbone
took and used Mortgage Specialists’ customer information. Mortgage
Specialists contends in its brief that there was evidence at trial “that the
defendants conspired ... with ... Mortgage Partners during their
employment at Mortgage Specialists, and that acquiredCarbone a
substantial amount of Form 1003s during his dayslast of employment for
the purposesole of providing this information to Mortgage Partners.”
However, we note that even if these facts were sufficient to overcome a
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Mortgage Specialists’indismiss, allegednotfacts wereto suchmotion
trial court’sof thethem in our reviewconsiderwrit, thus we cannotand

Therefore, factualthebecausemotion to dismiss.of the defendants’grant
misappropriationonlyinvolve thewritMortgage Specialists’inallegations

NHUTSA.information, by thepreemptedthe claim isof customer
meritare withouton this issueremaining argumentsThe defendants’

321,v. 137 N.H.Vogel Vogel,Seefurther discussion.not warrantand do
Mortgageof(1993). trial court’s dismissalvacate theWe thus322
CPA, andof theand violationfor tortious interferenceclaimsSpecialists’

thisconsistent withproceedingsfor furthertrial courtto theremand
opinion.

IV. Sanctions

assessingorderpost-trialtrial court’sthecross-appealThe defendants
(1) loanof thecopiesof thefor: the destructionagainst themsanctions

Mortgagefromthey departedhad taken whentheythatapplications
(2) in of the trialof loans violationclosingandoriginationtheSpecialists;

(3)order; to clientproduceand the failureinjunctioncourt’s preliminary
For the reasonsdiscovery order.of the trial court’sin violationlists

toon the motionbelow, trial court’s ordervacate thediscussed we
asof documentssanctions for destructionrespect to thereconsider with

of thefor the violationto the sanctionrespectorder withwell as the
injunction, and remand.preliminary

trial court’sto thefollowing facts relevantrecord reflects theThe
MortgageDavey and Carbone leftWhenof sanctions:imposition

number of2002, of an unknowncopiesin both tookJulySpecialists
Mortgage Specialists’information aboutthat containeddocuments

in2002, Mortgagetheduring depositionstheirIn Novembercustomers.
inhaving copiestheCarbone admitted toDavey andlitigation,Partners
towas asked or orderednor CarboneDaveyNeitherpossession.their

before, deposition.after theduring, orcopiesor secure thereturn
eachDavey and Carbonedeposition,2002after the NovemberSometime

that heDavey testifiedpossession.that he had in hiscopiesthedestroyed
that heCarbone testifieddeposition.after thecopies shortlyhisshredded

company sometimedestructionby a documentcopies destroyedhad his
However, employees testifiedof Carbone’s former2003. oneprior Aprilto

untilofficeMortgageSignaturestored at thecopies werethat Carbone’s
2003 thathim in Junethat Carbone toldtestifiedemployeeJune 2003. The

thenight becausepreviousthehad been shreddedthe documents
theCarbone deniedhot to have around.”a little too“gotdocuments

allegations.employee’s
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filed inMortgage Specialists’ against Februarysuit the defendants was
2003,16,April preliminary injunction2003. On the trial court issued a

“[djefendants, employees, agentsand their andenjoiningorder the
affiliates, from,acting by amongor or them” otheranyone through things,

anyor customers or“contacting, soliciting communicatingotherwise with
Specialists]”of in[Mortgage exceptformer customers limited

and loans inDavey originatedcircumstances. Carbone both and closed
of order.violation the court’s

2004,15,September contempt byOn in to a motion for filedresponse
order,inMortgage relation to an earlier the trialSpecialists discovery

Mortgageordered counsel toSpecialists’court the defendants to allow
inspect computers day,the defendants’ for customer lists. The next

filedMortgage Specialists supplemental contempt, entrya motion for of
motion,judgment Specialistsdefault and sanctions. In that Mortgage
inalleged discovery bythat the defendants had engaged falselyabuse

claiming producethat could not liststhey computers,customer from their
asked the trial court to impose Mortgage Specialistsand sanctions. also

alleged that the customer lists retrieved from the computersdefendants’
confirmed that violatingthe defendants had been the trial court’s
preliminary injunction by closingorder loans for Mortgage Specialists’

order,customers after ofthe date the and asked imposethe trial tocourt
sanctions for this conduct as recordwell. The on does notappeal include
any hearing motion,ortranscripts orders thisregarding post-trialand the
order on onlysanctions indicates that the trial court judgment“withheld
on the issue of hearing testimonysanctions until after presentedthe at
trial.”

20,The trial on Septembercommenced 2004. The trial court heard
testimony theregarding violations of the preliminary injunction, as well as
testimony theregarding defendants’ destruction copiesof their of
documents containing Mortgageinformation about Specialists’ customers.
The trial September 28,2004.concluded on

6, 2004,On October Mortgage Specialists filed fora motion sanctions
relief,and other which the allegationsrestated contained in its

supplemental motion for contempt allegedand further thethat defendants
had “intentionally destroyed evidence” torelating Mortgage Specialists’
claim. Mortgage Specialists asked trialthe court to a“[e]nter default
judgment against defendants as[the] [a] sanction for the destruction of
evidence,” to in“[h]old [the] defendants ofcontempt” discoverythe order

order,preliminaryand injunction to award Mortgage Specialists “its costs
attorneys’and resulting order,fees” from of discoveryviolation the to

insanction the defendants an amount toequal the receivedprofits by the
ondefendants each loan closed in violation of the preliminary injunction
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disregard”utterfor the defendants’sanctionappropriatean“plusorder
in andamagesSpecialistsorder, Mortgageto awardandfor the same

trial court’sof theflagrant violations”for these“appropriateamount
discovery process.orders and the

7,on Octoberon the motion for sanctionshearingatrial court heldThe
theSpecialists emphasizedMortgagecounsel forhearing,2004. At the

court, that “thesestatingof theintegritytheand vindicateprotectneed to
inintegrity theand the Court’sprocessof theto the heartgoissues

in tolitigationthepartiesfor therequirementand thelitigation process
furtherof the court.” Counselobeyto the ordersthe rules andplay by

very heart“goes to theinjunctionpreliminarythat violation of theargued
to the defendants’and amountedprocess”of theintegrityof the

ofintegrityand theauthoritycourt’strial]their noses at“thumbing [theof
that the trial court shouldby arguingCounsel concludedprocess.”the

hasprocessof theintegritythat thedefendants]tomessage [the“send a
motion forto theobjectionpost-hearingIn the defendants’been violated.”

12,2004, Mortgage Specialists’sanctions, they acknowledgedOctoberfiled
court, “post-that thetrial but contendedof theintegrityon theemphasis

inis, founded theonerespectfully,on Defendantsattack theverdict
Court.”vindicating dignityin the of theand notrevenge,ofinterest

for the destructionthe defendantsultimately sanctionedThe trial court
order, ofand violationdocuments, injunctionpreliminaryviolation of theof

documents, the trialofrespect to the destructiondiscovery order. Withthe
court ruled as follows:

prejudicecaused noof the documentsthe destructionAlthough
case, werecourt finds the documentsof the theto the outcome

court andinformation from thein an effort to concealdestroyed
of To makeits case.Specialists’] prosecution[Mortgageto thwart

oath about theand Carbone lied underDaveyworse bothmattery
this,on all theof the documents. Basedof the destructiontiming

faith,inacted badcompaniesand theircourt finds that both men
themoneyand to recreateexpendto timeplaintiffcaused the

courtinformation, integritythe ofsignificantly injuredmostand
sanction, Davey and Carbonethe court ordersAs aproceedings.

and$10,000 attorneys’for feeseachplaintiffto reimburse the
actionsthe defendants’Additionally, becauseexpenses.

theintegrity legal process,the of theand underminejeopardize
$20,000 Mortgageand TeamDaveyagainstfines ofimposescourt

Carbone’s$40,000 Signature Mortgage.andCarboneagainstand
egregious.morecourt finds his actionsis because thegreaterfine
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order,respectWith to the violation of trialpreliminary injunctionthe the
Daveycourt found that and bothCarbone violated the order and ruled as

follows:

16,Closing on inoriginated Aprilloans after whether done bad
throughfaith or innegligent policing procedures, was violation of

Judge Coffey’s injunctive veryorder and undermines the
foundation of our legal system. Accordingly, the court finds

Thus,Davey and Carbone in incontempt. order to vindicate the
court,integrity of the Davey Carbone are torequired[and each]

pay “grossthe court five times the ofprofit” on each the loans
that company[he or his inoriginated and closed violation of the
preliminary injunction order].

Finally, the trial court sanctioned the defendants for their failure to
comply lists,with its discovery produceorder to the orderingcustomer

pay Mortgagethem to Specialists’ reasonable attorney’s fees and costs.
The defendants moved for reconsideration of the trial oncourt’s order

They time,sanctions. argued, for the first that the sanctions were
improper processand that the had been flawed because the sanctions were

criminal, civil,for rather than contempt. They also argued that the
sanctions were excessive. The trial court reconsidered only portionthe of
its relatingorder to the violation of the preliminary injunction, reducing
the sanctions from tofive three times the gross profitsdefendants’ on
loans inclosed violation thereof. trial rejectedThe court argumentthe that

nature, that,the sanctions were criminal in but found ifeven the sanctions
nature,were criminal in the defendants had not been denied due process.

Nevertheless, trialthe court also found “beyond a reasonable doubt that
the defendants knowingly violated injunction.”[the trial] court’s

On appeal, arguethe defendants that the trial court’s imposition of fines
and attorney’s fees for the destruction of documents and for the violation
of the preliminary injunction criminal,order constituted findings of rather

civil,than contempt. They contend that the trial court found inthem
criminal contempt of court adheringwithout to the substantive and
procedural requirements findingattendant to a of contempt.criminal
Before we reach the merits of argument, however,the defendants’ we
must Mortgage Specialists’address argument that the defendants failed to
preserve this issue for appellate review. See State v. Blomquist, 153 N.H.

(2006).216, 218, Mortgage Specialists argues that the defendants were
aware of the nature of the sanctions sought by Mortgage Specialists prior
to trial and failed to preserve the issue regarding proprietythe of criminal
contempt sanctions theybecause raised it for the infirst time their motion
for reconsideration.



786

may judicialthat not have review ofrecognized “partieshaveWe
Tselios,v. 134 N.H.possiblenot at the earliest time.” Statematters raised

(1991).405, the rule is that trial forums should407 rationale behind“[T]he
theyon and to correct errors before areopportunityhave an to rule issues

thatAccordingly,Id. we have heldappellateto the court.”presented
in a motion foran issue is raised for the first time reconsiderationwhere

a fulldepriveearlier did not the trial court ofand failure to raise the issue
error, ourpreservedthe issue has been foropportunity to correct its

Constructors, 702, 704See, v. FHP 146 N.H.e.g.,review. Gammans
(1999);540,(2001); v. 143 N.H. 544Systems,Moulton-Garland Cabletron

If, however,Tselios, trial court exercises its discretion134 N.H. at 407. the
party’sdue to theto refuse to entertain the issue on reconsideration

time, upholdwe that decision absent anfailure to raise it at an earlier will
v.Valleyof discretion. Mt. Mall Assocs.unsustainable exercise

(2000); Lambert,642, v.144 N.H. 654-55 StateMunicipality Conway, cf.of
(2001)295, of(explaining147 296 unsustainable exercise discretionN.H.

standard).
argue proceedingsdid not that the sanctions wereThe defendants

forprior during hearingin nature to or the on the motioncriminal
however,did, of theTheysanctions. in their motion for reconsideration

sanctions, that toarguetrial court’s order on the trial court had failed
itrequisiteto the and substantive formalities whenproceduraladhere

preliminarysanctioned the defendants for both the violation of the
of documents.injunction and for the destruction

reconsideration,court, openedon the motion forhearingThe trial at the
defendants, “You all theseby asking appealingcounsel for the are

in Mortgage Specialists Davey?”decisions the versus When counsel
affirmative, stated,in trial court “All So I willresponded right.the the

order,injunctivethe ... at this time.”you onlyhear on the violation of
of no was made of theThroughout hearing,the remainder the mention

documents.respectsanctions with to the destruction of
reconsideration, noted,In for the trial court “Iits order on the motion

evidence,against destroyingearlier assessed sanctions the defendants for
forviolating injunction, discoveryan and abuses. The moveddefendants]

reconsideration, I agreed only my regardingand to reconsider order the
(Citation omitted.)restrainingof this court’s order.”defendants’ violation

onlyThe of the order addressed the defendants’ claim that theremainder
Thepreliminary injunction improper.sanctions for violation of the were

nor denied the motion forgrantedtrial court neither defendants’
to the sanctions for the destruction ofrespectreconsideration with

documents.
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record,of that the trial court wasFrom this review the we conclude
proprietyan to on the of the sanctions withopportunityaccorded rule

injunctionviolation of and therespect preliminaryto both the the
Therefore,of the trial court did not refusedestruction documents. because

propriety respectto rule on the of the sanctions with to the violation of the
injunction, preserved appellatethis issue was forpreliminary properly

407;Tselios, withcompare Valleyreview. See 134 N.H. at id. Mt. Mall
Assocs., However, our144 N.H. at 655. because we conclude from review

that court to entertain same issue withof the record the trial refused the
documents,to of whether the trialrespect onlythe destruction we review

on was ancourt’s refusal to entertain the issue reconsideration
Assocs., 144Valleyunsustainable exercise of discretion. See Mt. Mall N.H.

Thus, argumentsat 654-55. reach of thatwe will the merits the defendants’
findingof of criminalimpositionthe trial court’s sanctions amounted to a

determine, first,contempt unsustainablyto whether the trial court
in refusing contemptexercised its discretion to entertain the criminal

reconsideration,respectissues with to the destruction of documents on
second, by findingand whether the trial court erred a of criminalmaking

contempt injunctionfor the violation of withoutpreliminary adheringthe
requisite proceduralto the substantive and formalities.

In response to the the criminalarguments regardingdefendants’
sanctions,nature of the trial court’s imposition Mortgage Specialistsof

civil, criminal,first forargues that the sanctions were rather than
contempt, requiredand thus the trial court was not to adhere to the
procedural argued byformalities the defendants. a sanctionWhether

law,amounts to offinding contempt questiona indirect criminal is a of
O’Connell, 270,which we de v.Rogowiczreview novo. See 147 N.H. 272

(2001). ifMortgage Specialists arguesalso that even the sanctions were for
criminal trialcontempt, providedthe court the defendants with all of the
requisite procedural protections. Whether the trial court adhered to the

inrequisite procedures contempt proceeding questiona criminal is also a
law, Lieber,of which de novo.we review See id. But State v. 146 N.H.cf.

(2001) (where105, 106 trial court bypasses proceduralcertain formalities
and summary contempt procedures, permittedinstead utilizes as is in
specific situations involving contempt,direct criminal its decision to do so

discretion).upheldwill be absent an unsustainable exercise of

criminal,contempt,The two classes of civil and are
distinguishable by purposethe character and of the punishment imposed.

(1984).796,Bonser v. 124 808Courtney, N.H. In civil contempt, the
remedial, coercive,purpose punishmentof the is and for the benefit of the

however,plaintiff. purposeId. The of criminal contempt, punitiveis and to
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omitted).“authority dignity” (quotationvindicate the and of the court. Id.
punished contempt,To be for criminal the defendant must have

order,intentionally complyfailed to with a valid of which the defendant
(1992).Wallace, 267, 270-71v. 136knowlédge.had State N.H.

Bonser,or 124 N.H. at 808. AContempt is either direct indirect.
in of court and in itscontempt presencedirect is one committed the the

All contempt personallyimmediate view. Id. elements of the must be
by judge.observable the Id. An indirect is committed outside thecontempt

fullpresence judge having personalof the court and without the
Thus,ofknowledge every contempt. contemptof element the Id. indirect

judicialarises from events of which could not takepresiding judgethe
notice. Id. of the distinction between direct and indirectsignificanceThe
contempt requirementslies in the to which the court mustprocedural

Waters, Inc., 282,adhere. Town v. Cedar 118 N.H. 285Nottinghamof
(1978).

Id.,A may punished summarily.direct be see SUPER. Ct.contempt
95(a).R. inprocedural may bypassed lightCertain formalities be of the

court’s ofpersonal knowledge the contemnor’s conduct and because of the
Lieber,immediacy promptof the conduct and the need for action. 146 N.H.

however,summary contempt power, onlyat 107.The should be used when
openly orderly procedurethe contemnor’s conduct threatens the of the

publicly authority. Nottingham,court or defies its Town 118 N.H. atof
285. immediatelyThe contumacious behavior must constitute a threat that

of Id. at 285-86.imperils justice.the administration

An indirect criminal cannotcontempt punishedbe without
adherence to- formalities.procedural Generally, proceedingcertain the
must of a criminalsatisfy procedural requirements proceeding.the
Rogowicz, alleged147 N.H. at 273. The contemnor first providedmust be
notice, andstating place hearingthe time of and the essential facts
constituting contempt charged, describing chargethe criminal and the as

95(b);for criminal SUPER. Ct. R. Towncontempt. Nottingham,one 118of
N.H. at 286. The notice must also allow the defendant a reasonable time

Super. 95(b);for the of a defense. Ct. R. Townpreparation of
Nottingham, 118N.H. at 286.

An contemptaction for indirect criminal should as abe treated
Nottingham,misdemeanor. Town 118 N.H. at 286. The mustprosecutorof

prove beyondthe elements of the case a reasonable doubt. Id. The
contemnor is to be Id.represented by right againstentitled counsel. The
self-incrimination also Id. The contemnor is to aapplies. juryentitled trial

punish byif the court intends to the acontempt imposing greatersentence
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is guilty.if the contemnor foundin the house of correctionthan six months
Id.

arelitigationout of civilcontempt proceedings arising“[CJriminal
defendant, originaland are not a of thepublic partthe and thebetween

United, S.A., 787,ex rel. et Fils 481 U.S.Young v. States Vuittoncause.”
(1987) omitted); aRogowicz, Althoughsee 147 N.H. at 273.(quotation804

by privateand acontempt may prosecutedbe initiatedproceedingcriminal
273, private attorney147 the must beRogowicz, N.H. atattorney,

disinterested, beneficiarytheattorney represents274.A whoprivateid. at
fromcontempt arisinga criminal actionprosecuteof a court order cannot

that order. Id. at 274-75.

A. Destruction Documentsof

destruction offinding contemptof criminal for therespectWith to the
(1)documents, on that: the trial court failedargue appealthe defendants

in insafeguards findingto themrequisite proceduralto adhere the
(2) impropercriminal wascontempt; finding contemptthe ofcriminal

orsubject any preservationin were not toquestionbecause the documents
the trial court found that the destruction wasdiscovery order and because

(3)case; the awardto and ofprejudicial Mortgage Specialists’not
nota sanction for the destruction of documents wasattorney’s fees as

appeal,evidence. In their notice of the defendantssupported by sufficient
the destructionargue imposed bythat sanction the trial court foralso the

However, defendants did notof documents was excessive. because the
issue, Appealto it. Seeadequately brief this we decline address of

(2005).477,152 483-84AlphaDirections, N.H.
above, criminal ofexplained objectedAs the defendants to the nature

of for insanctions for the destruction documents the first time theirthe
time, not thatthey arguedmotion for reconsideration. Prior to that had

criminalsought by Mortgage Specialists contempt,the sanctions were for
oradequate procedures,that the trial court did not adhere to that an

would be sanction for the destructionattorney’s improperaward of fees an
of documents. trial court refused to entertain the issue of theBecause the

documents,of sanctions for the of we review itspropriety the destruction
do so on reconsideration for an unsustainable exercise ofrefusal to

Assocs., 654; Lambert,144 147Valleydiscretion. See Mt. Mall N.H. at cf.
standard). The(explainingN.H. at 296 unsustainable exercise of discretion

if or“clearlytrial court’s decision is not sustainable it is untenable
Lambert,unreasonable to the of case.” 147prejudice [the defendants’]

omitted).296 (quotationN.H. at
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The trial court’s order sanctionsimposing upon suggeststhe defendants
that the trial court have made anmay improper finding of indirect criminal
contempt respectwith to the destruction of documents. It thatappears the

inpunitivefines were nature because the trial court separately ordered
Mortgage Specialiststhe defendants to reimburse for attorney’s fees.

Although it is not clear from the trial court’s toorder whom these fines
were to be it thatpaid, appears they paidwere to be to the court. The
other inimposed byfines the trial court the same order were all to be paid

court,to the and trial paidthe court did not order that these fines be to
Mortgage Specialists, as it had with attorney’sdone the fees. The

Carbone,imposedincreased fine upon because the trial court found his
actions to be more egregious, further indicates that the fines were punitive

fines,and not remedial in In imposingnature. these trial courtthe found
that the “injured integritydefendants the of court Allproceedings.” of this
is findingindicative of a of indirect criminal contempt.

The trial court also to haveappears failed to adhere to the requisite
procedural arrivingformalities in at this finding of indirect criminal
contempt. While the trial court heard evidence regarding the destruction

trial,of documents during the course of the the first notice to the
potentialdefendants of the for sanctions on this issue toappears have been

provided some time after the presented, possiblyevidence was as late as
Mortgage Specialists’ post-trial motion for Althoughsanctions. the trial

appearscourt to impositionhave based the of fines in part upon findingits
that the defendants timinglied under oath about the of the destruction of
documents, Mortgage Specialists specifically allegedid not this factual

for impositionbasis the of sanctions in its post-trial motion for sanctions.
MortgageNeither norSpecialists the trial court ever described the claims

against the defendants as ofcharges criminal itcontempt. Finally, appears
that the trial court erroneously attemptedeither to summaryutilize

or, instead,procedure permitted Mortgage Specialists prosecuteto the
contempt despite its status party.as an interested

procedures byThe utilized trial in imposingthe court sanctions for
the destruction of documents at irregular.were least More importantly,
although the defendants may have been able to raise the issue of the
propriety reconsideration,of sanctions at an earlier time than on it
appears that the defendants did not have sufficient notice of the actual

proceedingsnature of the prior to the trial court’s imposingorder
foregoing, givensanctions. Given the and the unusual circumstances of this

case—that impositionthe inadvertent of sanctions for indirect criminal
rare,contempt is exceedingly and that trial courts have little guidance as

to how to handle such a situation this inbeyond opinioncourt’s Town of
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that the trial court286-87—we conclude118 N.H. atNottingham,
refusingin to entertainexercise of discretionan unsustainablecommitted

conclusion, need notIn of this welighton reconsideration.issuesthese
forthis issuethat should reviewargument weaddress the defendants’

Sup. Ct. R. 16-A.error. Seeplain

Preliminary InjunctiontheB. Violation of

of thecontempt for the violationfindingto the of criminalrespectWith
(1)that: the trialappealoninjunction, arguethe defendantspreliminary

in thesafeguards findingrequisite proceduraladhere to thecourt failed to
(2) contemptof criminal wasfindingin thecontempt;defendants criminal

to the trialsupportwas insufficient evidencebecause thereerroneous
willfullythat the defendantsfinding beyond a reasonable doubtcourt’s

(3)order; aimposedand the fines asinjunctionpreliminaryviolated the
were excessive.injunctionof the preliminarysanction for violation

injunctionpreliminaryfor violation of theThe sanctions the defendants’
the trialimposed bycriminal The finesfinding contempt.a ofpresuppose

originatedon loans and closedgross profittimes the earnedcomd—three
in nature. The fines were neitherpunitivein violation of the order —were

not totheyof as wereMortgage Specialists,remedial nor for the benefit
coercive,The fines were not as thepaid Mortgage Specialists.be to

jurywhen theinjunction presumablyorder was dissolvedpreliminary
in theimportantly,verdict the defendants’ favor. Mostreturned a

that the trial court choseclearlyof the trial court’s order stateslanguage
of the court”integritylines “in order to vindicate theimposeto these

Town v.rights parties. Eppingthan to vindicate the of the Seerather of
(1987).688,129 691-92Harvey, N.H.

direct,indirect,also for rather criminalThe sanctions were than
onthey “[c]los[ed]The trial court fined the defendants becausecontempt.

16,” in oforiginated April preliminary injunctionloans after violation the
Thus, outside ofalleged contempt presenceorder. the was committed the

knowledgecourt full ofhaving personalthe trial court and without the trial
Bonser, 124 at 808.every contempt.element of the See N.H.

trialcontempt,Because the sanctions were for indirect criminal the
proceduralcourt to adhere to the formalities attendantrequiredwas

that trial court did not do so.thereto. We conclude the

requisiteIt is unclear whether the defendants received the notice.
by Mortgage Specialists soughtthat the various motions filedGiven

sanctions, Mortgagethe defendants could have understood thatpunitive
Specialists seeking finding contemptwas a of criminal from the trial court.
However, reconsideration,to the motion for the wordsprior defendants’
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or thecontempt” by Mortgage Specialists“criminal were never uttered
constituting chargedtrial court. Notice of essential facts the contemptthe

apunishment soughtand the nature of the be insufficient tomay provide
that he ofadequate charge contemptdefendant notice faces a criminal

the not criminalchargewhere notice does describe the as one for
Super. 95(b);R. atcontempt. Nottingham,See Ct. Town 118 286.N.H.of

Moreover, even if notice was trial court inadequate, failingthe the erred
inprosecution permitting Mortgageto refer the matter for and Specialists

present argument regarding contemptto evidence and the criminal
order,againstcharges Although beneficiarythe defendants. the of a court

may argueor counsel the to thatrepresenting beneficiary, the court
contempt arisingcriminal from that to acharges order should be referred

orpublic private prosecutor prosecution, actuallyfor he or she cannot
274-75; also,prosecute Rogowicz, e.g.,those See 147 N.H. atcharges. see

(W.Union, Etc., 827,ex rel. KoppersState v. Intern. 298 S.E.2d Va.830
1982); (Minn.Peterson, 825, 1967);Peterson v. 153 830N.W.2d Ramos

(1st 1978).Rico, 1,v. Atty.Colon U.S. D. Puerto 576 F.2d 5 Cir.for
contemptCriminal is collateral to the outproceeding of which the
arose,contempt parties“and to out of allegedthe the action which the

Peterson,criminal contempt arose have no interest in it.” at153 N.W.2d
Thus, with ofexception contempt830. the the limited of criminalcases that

adjudicatedbemay utilizing summary procedure, see Town of
285-86,Nottingham, should,118 N.H. contemptat “criminal in the first

instance, be the for prosecution.” Rogowicz,referred to executive branch
147 N.H. at 273. trial mayWhile the court choose not to case forrefer the

it ofprosecution, may not allow the the court his orbeneficiary order or
counsel to to pursueher continue that are in ofsanctions the nature

criminal, civil,contempt.rather than See id. 274-75.at

inAccordingly, the trial court here erred permitting Mortgage
toSpecialists prosecute chargesthe that constituted criminal contempt.

We therefore vacate the trial court’s order of sanctions for of theviolation
preliminary injunction, ofportionand remand this the case trialto the

for proceedingscourt further opinion.consistent with this
Because we remand trial court’sthe order of sanctions for the violation

of onpreliminary injunction proceduralthe grounds, we need not address
the defendants’ remaining arguments pertaining to these sanctions.

DiscoveryC. Violation the Orderof

In their notice of appeal, imposedthe defendants that theargue sanction
by the trial court discoveryfor violation of the order was andincorrect

However, issues,adequatelyexcessive. the defendants did not brief these



798

at152 N.H.AlphaDirections,them.address Seewe decline toand thus
483-84.

andpart;vacated inpart;inAffirmed
remanded.

Galway JJ.,Hicks,Duggan, concurred.Broderick, andC.J., and
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