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namely,grounds;proceduralthat the trial court also erred oncontention
Sherburne’s motionreversing prior denyingand its orderby reconsidering

to dismiss.

and remanded.Reversed

Duggan, JJ.,C.J.,Broderick, Dalianis and concurred.and
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(CharlesP.C.,Douglas, Leonard Garvey,& of Concord Douglas,G. III
brief,Benjaminand T. King Kingon the and Mr. fororally), plaintiff.the

Nelson, Kinder, (JohnP.C.,Mosseau Saturley,& of Manchester C.
Kissinger, brief,Jr. and Catherine B. Cosgrove on the and Mr. Kissinger
orally), for the defendant.

Dalianis, VanDeMark,J. The plaintiff, Dana appeals an order of the
J.)(McGuire,Superior Court granting summary judgment for the

defendant, Corporation.McDonald’s We affirm.

I. Background

followingThe facts were found by the trial court or appear on the
1989,record. In or around December the defendant and Colley/McCoy

Management Company, LLC (Colley/McCoy) entered into a series of
agreements to aestablish franchise for a McDonald’s restaurant on

Concord,Fisherville Road in including a agreement,franchise letter a
license agreement, and an operator’s lease. The defendant is the franchiser
and owner of the inbuilding Colley/McCoy, franchisee,which operatesas
the restaurant. The agreement provided,license in part:relevant

Licensee not an Agent Licensor. Licensee shall have noof
authority, expressed Licensor,or implied, agentto act as of
McDonald’s____Licensee is, remain,and shall an independent

responsible of,contractor for all obligations and liabilities and for
business____to,all damageloss or the Restaurant and its

operator’sThe provided:lease also

No Agency Created: Lessee shall have no authority, express or
Lessor,to actimplied, agentas of or any of its affiliates for any

is, remain,purpose. Lessee and shall an independent contractor
of,for allresponsible obligations and liabilities and for all loss or

business____to,damage the Restaurant and its

Colley/McCoy operates as a separate entity, independent of McDonald’s
Corporation. It responsibleis the cost purchasingfor of forequipment the
restaurant, fixtures,and forpaying the food products, advertising,
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its ownand trainsmaintenance, utilities, insurance. It hiresand
could holdthe defendantthatagreement providedlicenseTheemployees.

ifagreementtheand terminatein “Material Breach”Colley/McCoy
theoperateandfailed, things, to “maintainamong otherColley/McCoy
thecompliancein withclean, manner andwholesomegood,in aRestaurant

System.”the McDonald’sbyprescribedstandards
restaurants, the defendantof McDonald’sas franchiserIn its role

(0 T) manual, awhich addressed&trainingandoperationsanpublished
restaurants,of McDonald’soperationsto theof issues relatednumber

THowever, 0 & manualthesecurity procedures.safety andincluding
provided:

regulationsthe rules andshould consideremployeesMcOpCo
Independentcompany policy.in aschaptercontained this

forpoliciesencouraged adopt appropriatetoareowner/operators
restaurant.their

byand the defendantoperatedthat is ownedA is a restaurant“McOpCo”
itself.

McDonald’sto monitorfield consultantsemployedThe defendant
field2001, the role asChristine Perrault assumedearlyInrestaurants.

2002, theJanuaryInrestaurant.Colley/McCoyfor theconsultant
Service, (QSC) Play Book” forCleanliness“Quality,apublisheddefendant

recommendingrestaurants andevaluatingto use itsfield consultants in
25, 2002, aPerrault conducted “restaurantOn Juneimprovements.

shiftconcerningfoundof the restaurant and deficienciesreview”systems
thatrequestedSheandmanagement, safety, production.food

deficiencies.rectifyto suchdevelop plan”an “actionColley/McCoy
of thein the restaurant’s executionfound several deficienciesPerrault also

anyofdevelopmenttheSecurity” system. requestShe did not“Safety and
responsein to these deficiencies.planaction

in late 1990’s as anat the restaurant theplaintiff began workingThe
until 8:00 a.m. Themidnightshift was fromovernight custodian. His

worked alone. Onduring plaintiffthat time and therestaurant was closed
a.m., the6, 2003, two intruders attackedapproximatelyat 3:00February

of thea of the restaurant. Onetakingwhile he was break outsideplaintiff
inside theplaintiffbat and ordered theintruders carried a baseball

him withinside, and beatup plaintiffOnce the intruders tied thebuilding.
plaintiffintruders that thepipe-likeanother instrument. The demanded

that he did notto the safe. When he insistedgive them the combination
it, plaintiffWhenagainhim until he lost consciousness. thetheyknow beat

awoke, remained motionlessdown on the restaurant floor. Hehe was face
untie himself andpoint, managedAt that he tountil the intruders left.
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make his way panic button,to the restaurant’s pressingbutton. After the
the lostplaintiff again. allegesconsciousness He that panicthe button was
broken a.m.,and did not alert the Concord Atpolice. approximately 4:45
an employee reporting for work found plaintiffthe unconscious and dialed
911. The plaintiff transportedwas to Concord Hospital where he was
treated for multiple injuries.

The plaintiff brought claims for negligence and vicarious liability against
the defendant as a of injuriesresult he suffered as an employee of
Colley/McCoy. grantedThe trial court the defendant’s motion for

(1)summary claims,judgment bothconcerning finding that: no genuine
(2)exist;issues of material fact the defendant did not dutyassume a to

ensure that Colley/McCoy securitywould follow its designedmeasures to
(3)protect employees; and the defendant did not retain sufficient control

over Colley/McCoy’ssecurity policy so as to itsubject to vicarious liability.
On theappeal, plaintiff argues that the trial incourt erred granting

(1)summary judgment on his andnegligence liabilityvicarious by:claims
inignoring evidence the record that the defendant andassumed breached

(2)duties to provide adequate security restaurant;at the and ignoring
inevidence the record that Colley/McCoy agentwas an of the defendant.

II. Standard Reviewof

When areviewing granttrial court’s of summary judgment, we consider
evidence,the affidavits and other and all inferences properly drawn from

them, in the light most favorable to the non-moving party. v.Sintros
Hamon, (2002).478,148 N.H. 480 If our review of the evidence notdoes

fact,reveal any genuine issue of material and if moving partythe is
law,entitled to judgment as a ofmatter we will affirm the trial court’s

decision. Id. An issue of fact is “material” for ofpurposes summary
if itjudgment affects the outcome of the litigation applicableunder the

(1999).481, 484substantive law. v. Town of Wolfeboro,143 N.H.Sandford

III. Negligence

We first review whether the trial court erred in granting the
summarydefendant onjudgment plaintiff’sthe negligence claim. trialThe

court concluded that the defendant “did not dutyassume a to ensure that
Colley/McCoy would follow several of its security designedmeasures to
protect employees.” To prevail on his negligence againstclaim the
defendant, (1)plaintiffthe had to show that: the defendant owed him a

(2) (3)duty; the defendant duty;breached this and the proximatelybreach
caused his injuries. DupontSee v. Aavid Thermal Technologies, 147 N.H.

(2002).706, 709



757

dutysuch a“voluntarily assumedthe defendantthatplaintiff arguesThe
hisplaintiff] sufferedBook,’ beforeyear [thea‘QSCPlayadopting theby

questiona ofdutya isplaintifftheowedthe defendantWhetherattack.”
voluntarya franchiser’sconstituteswhatId. have not addressedlaw. We

Weemployees.franchisee’ssafety of ato ensure thedutyof aassumption
voluntarya landlord’sconcerninghowever, a similar issuehave, addressed

v.attack. See Wallsfrom criminaltenantsduty protectof a toassumption
(1993).653, principle,As aCo., general658137 N.H.ManagementOxford

Id. Weattack.from criminalto othersduty protecthave nolandlords
however, with the RESTATEMENTWalls, that consistentinrecognized

(1965):(Second) § 323Of Torts

contract,undertakes, byorgratuitouslyeitherwholandlord[A]
to act withdutyhave awill thereaftersecurityprovideto

however, has made noWhere, a landlordcare.reasonable
forresponsibleand is notsecurity,attempt providetoaffirmative

crime, not findwe willenhances the risk ofdefect thatphysicala
duty.asuch

duty canvoluntarilya assumedWalls, Breach of such137 at 659.N.H.
(SECOND) Of TORTSas well. RESTATEMENTliability partiesto thirdcreate

(1965). 324 A provides:§ A Section324

consideration, renderundertakes, or togratuitously forOne who
necessaryas forrecognizeto another which he shouldservices

liabilitythings, subjecthis is topersonof a third orprotectionthe
toresulting from his failurefor harmperson physicalto the third

undertaking, ifcare to hisprotectexercise reasonable

(a) risk ofcare increases thehis failure to exercise reasonable
harm,such or

(b) to theduty byto a owed the otherperformhas undertakenhe
orperson,third

(c) orof of the other theharm is suffered because reliancethe
undertaking.theperson uponthird

Id.
must, therefore, bythe trial court erredexamine whetherWe

attempt providetothat defendant made no affirmativeconcluding the
franchise, and,Colley/McCoyto the at thesecurity employees

reachingIn thisduty plaintiff.no such to theconsequently, assumed
Tthe 0 &conclusion, plain languagethe ofuponthe trial court relied

manual, should consider the rules and“McOpCo employeesproviding:
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regulations in chaptercontained this as company policy. Independent
owner!operators are encouraged to adopt appropriate[franchisees]

added.)policies their (Emphasis court, thus,restaurant.” The trialfor
franchisee,found that Colley/McCoy, as a requiredwas not to implement

the securitydefendant’s recommendations.. The trial court uponalso relied
deposition Webb,the testimony Johnnyof McDonald’s divisional security

manager, who testified that franchisees like Colley/McCoy were not
torequired followthe security policies, Perrault,defendant’s and Christine

restaurant,McDonald’s field consultant for the who testified that her role
was toonly recommend and not mandate compliance with security
procedures. The trial court also Loftus,considered the affidavit of John
Vice President of Colley/McCoy, who stated that Colley/McCoy, and not

defendant,the was forresponsible security at the restaurant.
The plaintiff did not counter with affidavits or contradictoryother

evidence under oath to establish that the defendant required
Colley/McCoy to follow its security procedures. however,argues,He that
the trial court unreasonably ignored plain QSCthe text of Playthe Book in

thatfinding securitythe procedures set forth therein were mandatory only
McOpCofor plaintiffrestaurants. The references the front page of the

QSC Book,Play which indicates that the information therein is directed to
“Operations Consultants Owners/Operators,and as well as McOpCoall
personnel.” QSC PlayThe Book instructs the field consultant that
subsequent to conducting systems review,”the “restaurant he or she
should “discuss the impact keyof missing success factors ... gain[t]o
Owner/Operator or McOpCo Supervisor commitment to put missing key

added.)insuccess factors place.” (Emphasis Specifically, plaintiffthe
that,contends through such language, undertook,the defendant in

,part,relevant to evaluate compliancefranchisee with the McDonald’s
“Safety Security”and system, and to correct franchisee bydeviation
gaining a commitment anyto cure violations and come into full compliance.

itself,We do not find that inlanguage, imposeto an explicit mandate
upon the franchisee to implement the securitydefendant’s policies, and the
plaintiff has not highlighted any additional inlanguage QSCthe Play Book
that classifies franchisee non-compliance groundsas for termination of the
franchise relationship. Nor has the plaintiff provided any supporting
evidence for his contention that the defendant’s adoption QSCof Playthe
Book anynullified pre-existing policy, manual,set forth in the 0 & T
specifically delegating responsibility securityfor issues to franchisees.

plaintiffWhile the asserts that the defendant had discretion to terminate
agreementthe license if a franchisee complyfailed to with “the standards

prescribed by the System,”McDonald’s presentedhe no supporting
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if aagreementthe licensethat the could terminateevidence defendant
inforthsafety standards setspecific securityfailed to andfranchisee meet

QSC Play Book.the
relyevidence, tourges the courtplaintiffIn absence of such thethe

(Ill. 1991),inApp.v. 572 1073 Ct.upon Corp.,McDonald’s N.E.2dMartin
Martin, aan affirmedappellatehis In Illinois courtposition.ofsupport

aofagainst injuries by employeesfor suffereddamages award McDonald’s
courta the Id. at 1082-83.Theduring robbery of restaurant.franchisee

and ... tosupport in law the factsampleheld that “there case[wa]s
voluntarily assumedCorporationa determination that McDonald’ssupport

Id. atthem from harm.”plaintiffs protecta to andduty provide securityto
Martin, however, regional security managerIn the McDonald’s1078.

newly acquireddirectly supervisor [restaurant]as for thesecurity“acted
____Since anoroperations managerhad neither an[the franchisee]

bysupervisor, were handled ... two executivessecurity positionsthese
1077.from Id. at Martin courtCorporation.”defendant McDonald’s The

onlythat the “undertook not thealso found McDonald’s executives
to to thesecurity problems,to check for but also communicateobligation

to to bemanagement security policies up’what the and ‘followstore were
theproblemscertain that the had been corrected and ‘recommended’

” Id.security procedures ‘followed.’
court the regardingThe trial found that “actions of [the defendant]

presentin far insecurity the case short of those described Martin.”[fell]
own and inagree. Colley/McCoy employees.We hires its executives While

regional managerthe security operations managerMartin and conducted
checks, locks,security orderingwhich and a newchanging“included

door,” id., nosecurity systemwindow and alarm for the back there is
in this any employeeevidence case that or of the defendantexecutive

in a atparticipated implementing security system the restaurant.
Furthermore, recommended,Webb buttheyand Perrault testified that

that like followrequire, Colley/McCoydid not franchisees the defendant’s
andsecurity policies procedures.

In absence in the concludecontrary,the of evidence record to the we
by “no offinding genuinethat the trial court did not err that issues

dutyfact not tomaterial exist and that did assume a[the defendant]
of its measuresColley/McCoy securityensure that would follow several

todesigned protect employees.”
Next, v. 190KingIannelli 145 N.H.plaintiff, citing Burger Corp.,the

(2002), onargues summary judgmentthat court erred by grantingthe trial
(like McDonald’s) liabilityclaim bearnegligencehis because “landowners

foroccurring premisesfor criminal attacks on their where opportunity‘the
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broughtcriminal misconduct is about theby actions or inactions of the
”owner or suchoverriding foreseeability activitywhere of criminal exists.’

he theSpecifically, opportunitycontends that defendant created “the for
criminal inaction inby allowing plaintiff]misconduct to[its] [the continue
to work alone inthrough night profitablethe a restaurant shrouded by

The trial did explicitlydarkness.” court not whetheraddress the
defendant, landowner,as “created the foropportunity criminal
misconduct.”

specifically rejected liabilityWe have for criminal attacks “based
solely on the landlord-tenant or on a doctrine ofrelationship overriding
foreseeability.” Walls, Walls,at recognized however,137 N.H. 659. We in

created,that special impose dutycircumstances can a where a landlord or
for,was “a conditionresponsible premisesknown defective on a that

added).foreseeably enhanced ofthe risk criminal attack.” Id. In(emphasis
Iannelli, plaintiffs abrought negligencethe action against Burger King
Corporation injuriesfor a of an by teenagerssustained as result assault at

Iannelli,the restaurant. 145N.H. at 190.The findingevidence asupported
that the restaurant was of teenagers’ threateningaware the conduct

plaintiffs We, thus,towards the other Id.and customers. at 194-95.
concluded that the owed a duty plaintiffs protectrestaurant to the to them
from the as inteenagers’assault “the behavior the restaurant acreated

risk of harm unreasonablyforeseeable that the failed[restaurant] to
however,Iannelli,Id. at 195. the plaintiffsalleviate.” Unlike in the plaintiff

(1)here has both: failed to submit supporting evidence that the defendant
knew, known,or should have that the restaurant bywas “shrouded

(2)hours;during nighttimedarkness” the or failed to claim that the
knew, known,defendant or should have of the actions ofimpending those

We, thus,who him.assaulted conclude that the trial court did not byerr
rejecting duty premised special bya upon circumstances and granting the

summarydefendant’s motion for onjudgment plaintiff’s negligencethe
claim.

IV. Vicarious Liability

Next, we review the trial court erred by grantingwhether summary
judgment to the the plaintiff’s liabilitydefendant on vicarious claim on the
basis agencythat no relationship existed between the defendant and
Colley/McCoy.

an agency relationshipWhether has is a questionbeen established of
fact. v. Training Council, 754,Herman Monadnock 147 N.H. 758PR-24
(2002). thereof,“An agency relationship, or lack solely upondoes not turn

Rather,the thatparties’ theybelief have or not created Id.have one.” the



761

(1) authorizationagency involve:to establishnecessary factual elements
(2)her; agent’shim or theact foragentthe shallprincipalthe thatfrom

(3) the is to exertact; understanding principalthatto and thesoconsent
Id.the actions.agent’scontrol oversome

record, lightin the mostviewedconcluded that “theThe trial court
agencythat ansupport findingnot aplaintiff,the doestofavorable

the of evidenceabsencerelationship uponThe trial court reliedexists.”
securityColley/McCoycontrol overanythat the defendant retained

which,lease asoperator’sandagreementwell as the licenseasprocedures,
relationship betweenabove, agencywas nothat thereprovidednoted

theand defendant.Colley/McCoy
the documentof relevantplaintiff argues presenceThe that the

of He contendsreality agency.”the“nothing changetodoesprovisions
“Colley McCoy obtainedby executing agreement,the licensethat

of thepurveyoract McDonald’s as ato forMcDonald’s authorization
Heto act.” furtherColley McCoy consentedSystem,’‘McDonald’s and

contends that:

of whatprescriptionhas maintained a continuousMcDonald’s
not McDonald’s mandatesColley McCoy shall and shall do.

System.” McDonald’scompliance with the “McDonald’s
foods, asfor as well foodpreparingmethodsparticularmandates

throughMcDonald’smandates thepreparation and service times.
Colleysuch as“QSC Book” that franchisee restaurantsPlay

in their restaurants.McCoy “key success factors”implement
as Ms.Moreover, sends out field consultants suchMcDonald’s

that McDonald’sMcCoy toColleyPerrault to ensure
arespecifications met.

of aliabilitythe of the vicarious franchiseryethave to address issueWe
correctlycourtof its franchisee. The trialsecurityfor the breaches

however, notin other isjurisdictionsthat case lawrecognized, although
uniform, liability narrowly,weight authorityof construes franchiserthe

securityshowing employeda of control over measuresfinding that absent
liable thefranchisee, vicariously forthe the franchiser cannot beby

(Wash.301,See, 958 309Burger King,Folsom v. P.2dsecurity e.g.,breach.
1998) (en banc) toBurger King rightthethat while reserved(concluding

therequired complythat franchisees withits andenforce standards
manual, control theit had not “retained overBurger King’singuidelines

restaurant”); Pantry,HenHelmchen v.security of Whitethe franchise
(Ind. 1997)180, 182-83 (concluding althoughthatInc., App.685 Ct.N.E.2d

in efforts tosecurity engageda manual andpublishedthe franchiser
concerning security tosuggestions”and “offer“heighten awareness”
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franchisees, it vicariouslywas not for ofalleged negligenceliable the its
it not any measures”);franchisee as did “specifically securitymandate

(Iowa 1994)808,Hoffnagle Corp.,v. McDonald’s 522 N.W.2d 814-15
that(concluding thougheven requiredMcDonald’s its franchisees to use

and trainingits business manuals attend itsprograms, authority was “no
authoritymore than tothe insure ‘the and ofuniformity standardization

products by and, thus,and services offered a restaurant’”[franchiser’s]
vicariouslyMcDonald’s was not for byliable the criminal thirdassault a

restaurant).party at the franchisee
issue,In analyzing this the trial court primarily upon Wendyrelied

(E.D.N.Y.Donuts, Inc.,Hong 2000),Wu v. Supp.Dunkin’ 105 F. 2d 83 in
which the United forStates District Court the Eastern District of New

surveyedYork extensive state and federal case concerninglaw the
liabilityvicarious of a for securityfranchiser the breaches of its franchisee.

Wu,WendyHongIn an of Dunkin’employee a Donuts’ broughtfranchisee
Dunkin’liabilitya vicarious claim against Donuts after was rapedshe and

workingassaulted while Id. atnightthe shift. 86-87. The specificallycourt
examined whether Dunkin’ hadDonuts control over the alleged
“instrumentality” that caused the harm. See id. at 87-88. The court held
that since there nowas evidence that Dunkin’ Donuts actually mandated

securityspecific equipment or otherwise steps bycontrolled the taken its
in general to protect employees,franchisees it not vicariouslywas liable

in security.for the alleged lapse Id. at 94. The court reasoned that the
agreementfranchise “primarily designedwas to maintain uniform

appearance among its franchisees and uniform theirquality among
products and services to andprotect enhance the value of the Dunkin’
Donuts trademark. solely responsible[The franchisee] forremain[ed]
hiring, firing, trainingand its employees and for allmaking day-to-day

runnecessarydecisions to Id. Inthe business.” at 91. addition to finding a
oflack control over security agreement,matters within the franchise the

court that undisputedstated “the evidence in the record thatdemonstrates
merely security equipment[Dunkin’ Donuts] made for purchaseavailable

systemsand suggested alarm and burglary preventionthat other
techniques important.]”were Id.

plaintiffThe the tourges relycourt instead Butler v.upon McDonald’s
(D.R.I.Corp., 2000),110 F. 2d 62 aSupp. case bynot addressed trialthe

Butler,Incourt. plaintiff brought againstthe suit McDonald’s for injuries
he when the door asustained of franchisee restaurant shattered on his
entry. 64. plaintiffId. at injury byThe claimed that the was caused the

negligentfranchisee’s repair premisesfailure to the but sought to hold
vicariouslyMcDonald’s pursuant agencyliable to an relationship between

McDonald’s and its Id. arguedfranchisee. McDonald’s that there was no
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licenseof the franchiselanguagerelationship upon plaintheagency based
created,”had been andagencythat “nostatedagreement, explicitlywhich

McDonald’s, “notstating that it didoffrom a officercorporatean affidavit
Id. at 67.restaurant.”own, control franchiserightor a to theoperate, have

controlrighta toMcDonald’s exercisedThe countered thatplaintiff
“theconform to McDonald’sthat the franchiseerequirementitsthrough

of theinspectionsdetailedsystem, andfrequentthe‘comprehensive’
right ofprofits,of and thetakingtheoperations,and itspremises
Id. Theagreement for material breach.”to terminate thedefendant

of concludedfor the District Rhode IslandDistrict CourtUnited States
to demonstrate McDonald’soffered sufficient evidenceplaintiffthat the

restaurant, that a reasonableandto the franchiserequisite right control
at 67-68.relationship.an Id.agencythe existence ofhave foundjury could

court, whichHong Wureasoning employed by Wendythefind theWe
Butler,here, than inthatpersuasiveto those moreexamined facts similar
level ofnarrowly upon the defendant’sthat issue turnsas we believe this
Wendythe harm.“instrumentality” which causedallegedover thecontrol

court, contrast, foundWu, by87-88. The Butler105 F. 2d atHong Supp.
control, Butler,seeupon generalindicia ofrelationshipan basedagency

67; specificallyMcDonald’sat it not determine whetherSupp.110F. 2d did
torepairs premises.control therightmaintained a to

demonstrates thattrial court that the evidenceagreeWe with the
uniformityto the andauthority insurealthough the defendant maintained

by Colley/McCoytheof and offeredproducts servicesstandardization
restaurant, securityto the control ofdid not extendauthoritysuch

Thus, genuineat 814. there was no522 N.W.2doperations. Hoffnagle,See
overthe exercised controlóf material fact as to whether defendantissue
QSCthethrough adoptingat the restaurantsecurity policiesthe relevant

Play Book.

not retain sufficientwe that the defendant didBecause conclude
to it vicariousColley/McCoy’ssecurity policies subjectso as tocontrol over

in thegrantingcourt did not err defendant’sliability, we hold that the trial
claim.plaintiff’s liabilityon the vicarioussummary judgmentmotion for

Affirmed.
GalwayDuggan, Hicks, JJ.,Broderick, C.J., concurred.and and


