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(PeterP.A, E. Hutchins on the briefNourie, of Manchester&Wiggin
fororally), plaintiff.and the

P.C., on theMcLaughlinT.(Philipof LaconiaOffice,LawMcLaughlin
defendant.orally), for thebrief and

Paul, of the MilfordRic a decisionGalway, appealsplaintiff,J. The
J.) malicious(Crocker, claim action fordismissing his smallDistrict Court

■anddefendant, Sherburne. We reverseFranklin C.theprosecution against
remand.

2002,FebruaryIn Sherburneearlyfollows.facts are asundisputedThe
District"Paul in the Rochesteragainststalking petitioncivilbrought a

J.)2005). (Jones,633:3-a, The District Court(Supp.III-aCourt. See RSA
Paul.protection againstorder oftemporaryparteissued an expromptly

(2002). scheduled173-B:4,1 final on the merits wasid:, hearingARSASee
27, hearingto at theappearfailed2002. Sherburnebe held on Marchto

was dismissed.stalking petitionand the
se, complaint.2002, Paul, filed a small claimsproappearingIn April

civildamages forseekingin District CourtSherburne Milfordagainst
se, anSherburne, filedappearing prowho was alsoprosecution.malicious

Paul’s maliciousas a motion to dismisscross-claim as wellanswer and
dismiss, that Paul’sassertedmotion to SherburneIn hisprosecution claim.

tonecessary prevailelementsrequiredof foursatisfydid not two theclaim
2002, DistrictIn the Milfordclaim. Juneprosecutionon civil maliciousa

J.) Thereafter, Julyinmotion to dismiss.denied Sherburne’s(Ryan,Court
courtThe trialSherburne’s cross-claim.2002, moved to dismissPaul

2002, theand notifiedthe merits for Octoberhearinga onscheduled
trial.at the time ofto dismiss would be heardthat Paul’s motionparties

court, heardsponte,trial suahearing,2002 theAt1 the October
dismiss, previouslyto which hadSherburne’s motionregardingarguments

16,February2002. order datedByin Juneby Judge Ryandeniedbeen
J.) to dismiss(Crocker, motion2005, granted Sherburne’sTrial Courtthe

claim, had notthat Sherburne’s claimrulingprosecutionmaliciousPaul’s
acause, not receivedand that Paul hadwithout probableinstitutedbeen

Therefore, Paul’sproceedings.in underlyingthe“favorable termination”
law, requiredthe four elementsa matter of two ofsatisfy,to asclaim failed

thattrial court ruledSpecifically, theprosecution.tort of maliciousof the
offinding probablea judicialconstitutedprotectiveex partethe order

theclaim becauseprosecutionof a maliciouspurpose"cause for the
“inwasthat Sherburnejudicial findingarequiredof that orderissuance

thattrial court also ruledof abuse.” Thepresent dangerimmediate and
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underlyingPaul a in the proceedingdid not receive favorable termination
stalking petition grounds.dismissed on Theproceduralbecause the was

that, a forcourt “In order to sustain cause of actiontrial reasoned
in ofprosecution, underlyingmalicious the determination the cause action

trial,decisive, acquittal byi.e. an dismissal casemust be actual after of the
having testimony, makingor and uponthe court after heard evidence the

Thus,certain of fact.” no had madefindingsof because determination been
that didstalking petition,of the merits of the the court ruled its dismissal

maliciouspurposesnot constitute a favorable termination for the of Paul’s
prosecution claim.

(1)On the andappeal, argues misinterpretedPaul that trial court:
(2)ofmisapplied two elements of the tort malicious and erredprosecution;

by andreconsidering prior denyingorder motionreversing its Sherburne’s
prosecutionto dismiss the malicious claim.

In areviewing uponmotion to dismiss for failure to state a claim
may granted, allegedwhich relief be assume of bywe the truth the facts

plaintiffthe and construe all reasonable in lightinferences the most
406,favorable to him. BeanDewyngaerdt Agency,v. Ins. 151 407N.H.

(2004). relief,If the do not a legal upholdfacts constitute basis for we will
grantingthe of the motion to dismiss. Id.

In claim,order to on a maliciousprevail prosecution plaintiffcivil the
(1)must prove: that he was tosubjected proceeding bya civil instituted the

(2)defendant; (3)cause; malice; (4)probablewithout with and that the
ERG,proceedings Barnes,terminated in plaintiff’sthe favor. Inc. v. 137

(1993).186, 190N.H.
Paul first contests the rulingtrial court’s the ex parte protectivethat

constitutes,order in the underlying stalking petitionissued as a ofmatter
law, probableconclusive evidence of cause. Paul contends whetherthat
probable necessary liabilitycause to avoid for civil malicious prosecution

questionexisted is a byfactual to be determined followingthe trier of fact
evidentiary hearing.an thatargues evidentiaryHe an hearing requiredis

to determine ofthe defendant’s state mind and reasonable belief when he
or she initiated the underlying proceeding.civil

It is well settled that in the acontext of malicious prosecution
claim, probable iscause “such a indefined as state of facts the mind of the
prosecutor [person]as would lead a of cautionordinary and toprudence
believe or an and strong suspicionentertain honest personthat the

(1980)844,arrested is Stock v. 120guilty.” Byers, N.H. 846 (citing Cohn v.
Saidel, 558, (1902)).71 N.H. 567 plaintiff requiredThe is to thatprove the
defendant, he underlying againstwhen initiated the suit plaintiff,the “did
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lead ofknowledge [person] ordinarysuch of facts as would apossessnot
or a cause of actionprudence she]and to believe that had[hecaution

omitted).Cohn, (quotation71 at 567plaintiff.”the N.H. Theagainst
cause, context, questionof in is a for the trier ofprobable thisexistence

depends credibilityit the ofupon conflictingfact “to the thatextent
Stock, 120 N.H.on that issue.” at 846. “Whether thereprofferedevidence

however, a law toquestionis of beprobable ultimately,was cause
by Id.determined the court.”

ex orderparte protectivenot considered whether an isyetWe have
subsequentin a civilprobableof cause the context ofconclusive evidence

thisprosecution jurisdictionsclaim. Other have addressed issuemalicious
is to ainjunction, analogousto whichrespect preliminary temporarywith a

found thatmajority jurisdictionsorder. A of these have theprotective
injunctiona not evidence of thepreliminaryof is conclusivegranting
for theprobable initiating underlying proceedings.of cause Seeexistence

1960)(N.M. (ex137,Elkins, 141 parte preliminaryBokum v. 355 P.2d
side,of whichhearingnotice to or a the other isinjunction granted without
cause);dissolved, ofprima probableevidence Banklater constitutes facie

1919)391,Co., Ct.(Sup.Barcelona v. Bros. 179 N.Y.S. 394Riggiof
conclusive,notis and evidence of(preliminary injunction prima facie,

provisionalcause it is a and order totemporarybecause maintainprobable
conducted); &Riegera trial on the merits is H.P. Co.quothe status until

(Md. 1916) (ex358,A. isKnight, parte preliminary injunction97 361 notv.
injunctionfor an andprobable obtainingof cause whetherconclusive

case);ofdepends particularcause on the facts theprobable exists
536,Annotation, 70Prosecution-Injunction,Malicious A.L.R.3D 571-74

(1976). Mathews,Inv. v. 61 S.E.Georgia Bldg.But see & Co. 293South
1908)(Ga. hearingafter an is notApp. (judgment parteCt. rendered ex

cause, the is basedprobable uponconclusive evidence of unless decision
facts, fairly honestlya of the andundisputed uponor statement case

(Minn. 2006)Roer,made); 552 App.but v. 708 N.W.2d Ct.Dunhamcf.
(issuance order, evidence,”restraininga other compellingof “without

exupon underlying partebasedprosecutionmalicious claim theprecludes
order).temporary restrainingandpetition

judicial rulingto be that because theunderlying appearsThe rationale
parte injunction requires only primathe ex apreliminarygranting facie

case, of cause forprima probablethen it evidence theonlyis facie
Bokum, 355 P.2d atsubsequent prosecutionof a malicious case.purposes

reasoned,141; Barcelona, the KnightBank 179 N.Y.S. at 395. As courtof
order isinjunction temporary protectiveif ex orparte preliminaryan

side,to or from the other and ishearingwithout noticegranted
dismissed, temptationor would be a tosubsequently “[t]heredissolved
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strongto make as forpossible, purpose savingsome their bills as the of
claim],”subsequentfrom ifprosecution[athemselves malicious the

injunctionof agranting preliminary constituted conclusive evidence of
cause. 97A. at 361. find thisprobable Knight, persuasive.We rationale

Here, grantedthe trial court ex parte protectiveSherburne’s order
633:3-a,to RSA Ill-apursuant parteand RSA 173-B:4. To issue that ex

order, the issuing judge requiredwas to find that Sherburne made a
“showing 173-B:4,of an present dangerimmediate and of RSAabuse.” I.

partethe ex temporary protectiveBecause order was withoutissued notice
hearingto or from the party,evidence other we cannot conclude that it

Rather,probableconstitutes conclusive evidence of cause. we hold that an
protectiveex parte only uponorder based provided byinformation the

petitioner primaconstitutes evidence of probable cause. See Newfacie
Duvall, (1975)215,Ins.Hampshire Co. v. 115 N.H. 217 (prima facie

presumption permits it,infindinga accordance with but does not require
a finding).such conclusionThis strikes the proper balance between

supporting judicialthe finding granttonecessary parte temporarythe ex
protective againstorder and thegiving party, protectivewhom the order

issued, an opportunitywas to present evidence to the allegationsrefute
incontained that protective order and to establish the of probableabsence

forcause a subsequent prosecutionmalicious claim.
Paul also contests the trial rulingcourt’s that he notdid receive a

favorable intermination the claim.underlying arguesHe that the trial
court’s dismissal theof underlying stalking basedpetition, upon

27,Sherburne’s appearfailure to at the 2002 hearingMarch final on the
merits, constitutes a favorable for purposestermination the of satisfying

requisitethe ofelements his subsequent prosecutionmalicious claim. He
that the courtcontends trial misinterpreted Co.,Robinson v. Fimbel Door

(1)(1973),113 348N.H. it ruledwhen that: a favorable determination in
(2)underlying decisive”;the cause of action “must be and “[a] termination

or dismissal based on or procedural groundstechnical notdoes constitute a
agree.decisive termination.” We

Robinson,In plaintiffthe was a employedcontractor by the defendant.
Robinson, 113 N.H. 349. partiesat When disputedthe the defendant’s
liability to pay the forplaintiff some “extra work” performedthat was by

plaintiff, plaintiffthe the left the employdefendant’s and refused to return
of thesome defendant’s contracting equipment paiduntil he was for the

extra work. Id. plaintiffThe was subsequently arrested for embezzlement
uponbased an arrest warrant and complaint procured by the defendant.

toId. Prior a court appearance,scheduled the parties agreed that the
criminal action nol prossedwould be in exchange for the plaintiff’s return
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criminalequipment was returned and the actionequipment.of the Id. The
brought a claim for maliciousplaintiffnol Id. at 350.The thenprossed.was

Id. We the trial court’sagainst the defendant. affirmedprosecution
claim, that anprosecution concludingof malicious wheredismissal the

settlement, “voluntarilyin a orcompromiseendsunderlying proceeding
accused,” not constitutebyconsummated the it doesunderstandinglyand

asupport subsequentthat maliciousa favorable termination will
claim. Id.prosecution

complaintthat “ifHowever, specificallyalso found the iswe
of insufficient evidence or because thebydismissed either reason

prosecution,fails to or abandons the thecomplaining appearwitness
(citationin 351favor.” Id. atplaintiff’shave terminated theproceedings

omitted). 27,Here, 2002 finalfailed to for the MarchappearSherburne
His appearon the of his failure to was thehearing stalking petition.merits

Therefore, asdismissing stalking petition.sole for thegroundstrial court’s
law, in Paul’s favor forfavorablymatter of the matter terminateda

id.of his claim. Seepurposes prosecutionmalicious
rulingthe thatsupportsthat Robinson trial court’sarguesSherburne

in claimunderlyingfavorable the basedPaul did not receive a termination
itfacts the trial court when made itsthe and circumstances beforeupon
trialthat are instances in which the courtruling. recognizeWhile therewe

into a determination order to decide whether therequiredis make factual
for ofpurposesterminated the theproceedings favorablyhave been

case, norequiresthe instant case suchsubsequent prosecutionmalicious
Robinson, to noldealt with a decision prosdetermination. Unlike which

and, therefore, aunderlying required factual determination tothe claim
nol aprocured pros partythe the or was to theplaintiffdetermine whether

Robinson, 351-52,113 casesee N.H. at the instant wascompromise,
failure to at the scheduledsolely appearbecause of Sherburne’sdismissed
16, order, trialMoreover, in its 2005 the courthearing. February

hearing,that a to an whichrecognized statutory rightPaul had immediate
27, 173-B:3, find,WeRSA VII.was scheduled for March 2002. See

therefore, appliesRobinson as it to themisinterpretedthat the trial court
erred, law, in plaintiff’sas a of that therulinginstant case and matter

of a termination in therequisite showingclaim failed to meet the favorable
underlying proceeding.

erred, law,reasons, of inthe trial court a matterforegoingFor the as
failed two ofprosecution claim to meet the fourruling that Paul’s malicious

claim.prosecutionto a civil maliciousnecessary prevailelements on
trial in Paul’sdismissingthat the court erred maliciousHaving determined

we not hisgrounds,on substantive need addressprosecution claim
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namely,grounds;proceduralthat the trial court also erred oncontention
Sherburne’s motionreversing prior denyingand its orderby reconsidering

to dismiss.

and remanded.Reversed

Duggan, JJ.,C.J.,Broderick, Dalianis and concurred.and
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