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variance, ZBAZBA the it is unclear how the wouldAlthough grantedthe
municipal estoppelon variance had it denied Boisvert’shave ruled the

Therefore, developed necessary.a further record is We vacate theclaim.
proceedingson and to the ZBA for furtherrulings the variance remand

disposition,this order. Given this we need not consider theconsistent with
remaining arguments.parties’

in vacated in andpart; part;Affirmed
remanded.

DugganBroderick, C.J., Dalianis, Galway, JJ.,and and concurred.
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Theroux, Plaistow,Jr., by orally,William A. of brief and for the
plaintiffs.

('WilliamDokmo, P.A.,Drescher & of Milford R. Drescher on the brief
orally),and for the defendant.

Galway, intervenors, Weare,J. The who are residents of the Town of
J.)an Court a motion toappeal Superior (Mangones, grantingorder of the

defendant, (Town),byenter a consent decree filed the the Town of Weare
G2003B, (G2003B), LLCplaintiffs, Aspen Acquisitions,and the LLC

and Gerard We affirm.(Aspen), Beique.
supports following BeiqueThe record the facts. is the sole member of

G2003B, parcel consisting forty-fivewhich owns a of land of over acres.
in and at inparcelThe land abuts Mt. Dearborn Road Weare is the issue

is in interest to of whichappeal. Aspen, Beiquethis G2003B the successor
2001, acquired parcela In the and submittedAspenwas member. June an

Inapproval Planningfor subdivision to the Weare Board.application
December, living parcelvarious citizens of Weare near the circulated á
petition place meeting.to an article on the ballot for the next town The

zoning by addingarticle would amend the Town’s ordinance aproposed
Road,overlay vicinitydistrict in the of Mt. Dearborn whichhistoric

overlayincluded the at issue. The historic district wouldparcel restrict
development planningwithin its bounds. Both the board and the Weare

2002,Inopposed January planningBoard of Selectmen the article. the
March,Inapproved Aspen’s proposal.board subdivision the Town held its

article,meeting passed amending zoningannual and the citizens the the
ordinance.

2003,In plaintiffs declaratory judgment againstJune the filed for the
alia,inter thatplaintiffs argued,Town. The the amended ordinance was

unconstitutional, both on face as toapplied parcelits and the at issue. The
condemnation,for inverseplaintiffs sought damages claiming that the

amended ordinance rendered the valueless. to theparcel Subsequent
Weare,plaintiffs’ filing, the selectmen sent a letter to certain residents of

particularly petition place zoningthose residents who circulated the to the
that,amendment on the March 2002 ballot. The letter stated due to both

disagreementthe board’s and the selectmen’s with and concernsplanning
amendment,regarding zoning expendthe the Town did not intend to the

money budget necessary vigorousamount of from the Town for a defense
action, but of thatrecipients theyof the notified the the letter could

intervene,intervene. of the letter filed a motion to whichrecipientsCertain
intervene,in Ingrantedthe court October 2003. its order on the motion to

the trial court ruled:
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constitute, thelegally represent,ordo notintervenors[T]he
Thus, mayit be thatwhilepartyTown of Weare as a defendant.

aspectsin certain ofstanding participatehave tothe intervenors
thematter, to the lawfulness ofrelatingsuch as issuesthis

ordinance, standing aspects.as to otherthey might not have such

omitted.) thetrial court bifurcated(Quotations and citation The
zoningthat theplaintiffs’ argumentso as to first address theproceedings

2004, courtIn March the trialwas unconstitutional on its face.amendment
facts in thedetailed the relevanttwenty-three-pageissued a order that

declaratory judgment on theand motion forplaintiffs’case denied the
ofremainingThe court deferred the issueconstitutionality.issue of facial

constitutionality.as-applied
decision, Town filed a motion toplaintiffsAfter the court’s the and the

decree, plaintiffsIn both theproposeda consent decree. the consententer
unconstitutionalagreedand the Town that the amended ordinance was as

issue, preventedordinancepropertyto the at because theapplied
plaintiffsthe toagreement permitteduse of the land. The thusreasonable

plaintiffsIn the and theproperty. exchange,subdivide and thedevelop
would withdraw all other causes ofagreed plaintiffsTown also that the

recovery any damages againstTown and of theagainstaction the waive
decree, arguingconsentobjected proposedTown. The intervenors to the

byin false or unsupportedthat facts the consent decree were either
2005,In a on both the motion toFebruary hearingevidence. the court held

March,In theapprove objection.the consent decree and the intervenors’
granting approvetrial court issued an order the motion to the consent

decree.
court, areargumentAt oral before this the intervenors conceded: “We

not, any way, step party say,in that can in as a true andsuggesting we
”unless the approve.’‘The consent decree cannot be advanced intervenors

Thus, inis trial court erredthe narrow issue before us whether the
decree, argue uponwas basedthe consent which the intervenorsapproving

of determined without anerroneous facts and conclusions law and was
trialadequate hearing. appealNeither nor the Town theplaintiffsthe

grant standing Accordingly,of the intervenors. for thecourt’s limited to
case, decidingof that the intervenorspurposes this we assume without

to trialstanding ruling.have contest the court’s

procedural aspect appeal.We first address of the intervenors’the
anThey argue granted evidentiarythat the trial court have themshould
ruling onhearing opportunity presentor the to before theaffidavits

intervenors, however,consent decree. The received notice of and attended
2005,hearing Februarythe in of was to address thepurposethe which
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approvemotion to proposedthe consent objectiondecree and their to the
proposal. Prior to hearing,the the intervenors an objectionfiled to the
motion to approve the consent decree. In the objection, they argued that
the facts inasserted the consent decree were erroneous and that its
approval public policy.would violate At hearing,the the trial court
permitted presentthem to their case against approval of the consent
decree, which included the opportunity argue.to There is innothing the
record suggest theyto that not presentedcould have Theyevidence.

decree,asserted that there were factual inerrors the proposed but never
presented any Further,supportevidence to that position. they never

evidence,present anyasked to theynor did make an of proofoffer as to
what their evidence would show. if they requestedEven had an evidentiary
hearing, the decision as to to a full evidentiarywhether hold hearing is
within the Brooks,discretion of the trial court. Town v. 121of Bedford

(1981).262,N.H. 266 It is clear from the record that the intervenors had
adequate hearing rights afforded to them.

We next address aspectthe substantive of the appeal,intervenors’
argumentwhich is their that the trial court should not approvedhave a

consent decree without verifying the facts in it.asserted Consent decrees
contain elements of judicial Hawkins,both contracts and decrees. Frew v.

431, (2004); Brooks,540 U.S. 437 see also 121 N.H. at 266 (stating that
nature).consent decrees are contractual in As consent decrees are

settle,agreements to they are encouraged by New well-­Hampshire’s
established ofprinciple favoring the settlement of litigation. Halstead v.

560,Murray, (1988);130 N.H. 564 546,Waters v. Hedberg, 126 N.H. 552
(1985). promotionThe of widelysettlement is inaccepted other
jurisdictions, E.g., FTC, 1056,as well. Schering-Plough Corp. v. 402 F.3d

(11th 2005); Comstock,1072 Cir. Assoc.,Robert v. KeybankLLC National
(Idaho 2006).1106, 1109-10130P.3d Pursuant to policiesthe of promoting

settlement and treating consent decrees as freely agreementscontracted
parties, manybetween appellate courts have adopted an abuse of

discretion standard for reviewing a trial court’s reject,decision to accept,
or modify a consent decree. Tennessee Assoc. Health Maintenanceof

(6thGrier,Organizations, 559,Inc. v. 262 2001);F.3d 564 Cir. Durrett v.
(1stHousing Providence, 600,theAuthority City 896 F.2d 604-05 Cir.of of

1990); United States v. 410,Hooker Chemical & Corp.,Plastics 776 F.2d
(2d (Md.1985); State,411 1, 2002);Cir. v. 807Long A.2d 9 Boillet v.

(Mo.95, 1992);826Conyer, S.W.2d 97 App. Beaver v. 785Kingman, P.2d
(Kan. 1990).998, 1001 Considering weightthis of authority and New

Hampshire’s settlement,longstanding policy promotingof applywe will
the unsustainable exercise of discretion standard to our review of trialthe
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v.Seeinstant case. Statedecree in theapproval of the consentcourt’s
(2001)295, the unsustainable exerciseLambert, (explaining147 N.H. 296

standard). unsustainablytrial courtshow that thediscretion Toof
discretion, demonstrate that the court’s“mustappellantits theexercised

prejudice [theto the ofor unreasonableruling clearlywas untenable
omitted).(quotationsId.case.”appellant’s]

providedcourt was not withthat the trialargueThe intervenors
Wethe consent decree.erroneously approvedmaterial facts andsufficient

record, the partiesofand as thedisagree. During litigation partthe
information, including completethethe court factualtrial withprovided

hadthe earlierfrom a case that intervenorsrecord relatedcertified
of town that included documentsseparatefour sets recordsandwithdrawn

aThe court also tookzoningto of the amendment.relating adoptionthe
of andsite, lawparties to submit memorandaview of the allowed the

fact, In the trial court’sarguments.for of and heard oralfindingsrequests
constitutionality of thedeciding facialorder thetwenty-three-page

interpreted theordinance, findings andcourt made numerous factualthe
familiarityupon the court’s extensivelength.ordinance at Basedzoning

understanding objections,of the intervenors’the case and the court’swith
oral, ruling did nothold that the trial court’swritten and weboth

thebecause recordan exercise of discretionconstitute unsustainable
of factsknowledgecourt thefindinga that the trial had sufficientsupports

for court’sas constitute reasonable basis theapplicable law so to aand
of consent decree.approval the

Affirmed.
DugganC.J., Dalianis, Hicks, JJ.,Broderick, and concurred.and
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