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any differentlySecurity] retirement benefits[Socialsee no reason to treat
omitted).Id.disability (quotationthan benefits.”

is to aAngley-Cook, Taylorse entitled dollarperUnder the rule of
monthly directlySSDI byfor the in benefits receivedfor dollar credit $119

inengagedthe court an unsustainablehis child. find that trial thusWe
to Taylor againstto a credit hisby refusingof allowexercise discretion

courtid. We it for the trial tomonthly obligations. leavesupport Cf.
byfor credit is hisTaylor’s receiptdollar dollar offsetdetermine whether

to theAccordingly, in order afford trialmonthlyof SSDI benefits. and
supportchildfully Taylor’sthe to reconsider entireopportunitycourt

court’s and remand for furthervacate the trial orderobligation, we
opinion.consistent with thisproceedings

Vacated and remanded.

Galway, JJ.,Broderick, C.J., and Dalianis and concurred.
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(Charles Ruoff,Ayotte, attorneyA. J. and David W.Kelly general Keefe
brief, theattorneys general, orally),assistant on the and Mr. forKeefe

State.

David, Rothstein, defender, Concord,M. chief of thedeputy appellate on
orally,brief and for the defendant.

HICKS, defendant,J. The ofAnthony O’Leary, appealsC. his conviction
murder, (1996),first see indegree following juryRSA 630:l-a a trial

J.).(Mohl,Superior Court He that itargues the trial court erred when
the thatjury provocation manslaughter onlyinstructed it could consider

after it himunanimously acquitted degreeof first and second Wemurder.
affirm.

2004,jury following 7,The could have found the relevant facts. On June
the defendant killed her herby strangling stabbingTreasure Genaw and

utilitynine with approximatelytimes a knife. The defendant Genawmet
eighteen They began datingmonths before the murder. in fall of 2003the

2004,and became inengaged February of 2004. In April Genaw became
pregnant by defendant,the defendant. The inrelationship May;ended the
however, to her.pursue placescontinued He would call various forlooking
her or would pastdrive her home to see if she there.was

murder,dayOn ofthe the the defendant told ana co-worker that he had
appointment in 7:00 evening.Rochester at that left andp.m. He work
arrived at Genaw’s sister’s home at 5:15 Aapproximately p.m. witness
testified that pasthe saw the defendant drive the home twice before

Thestopping. defendant asked to himgoGenaw with and talk. With
Genaw leftdriving, they getto ice cream. They began argueto about their
relationship seeingand whether was Theyshe someone else. adrove to

area, parkedsecluded wooded the argue.car and continued to theDuring
argument attemptedGenaw to keys,take the car but the defendant
physically restrained her. slapped grabbedShe the defendant and he her.
The defendant claimed she tried to burn him with cigarette. putthen a He

her,her in a anheadlock in effort to calm and him inpunched legshe the
because, him,toaccording she could picked upnot breathe. She then a

knifeutility and cut the defendant’s infingers an effort to free herself from
the droppedheadlock. She the knife and the defendant retrieved it. He
began to slash and brutallystab her with the while andstruggledknife she

attack,for herpleaded Followinglife. the the todefendant moved Genaw
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to He down dirt road inseat drove Maine. drove apassenger’sthe and
Berwick, from the car while shestopped pulledSouth he and herwhere

in tallbody grassfor He left her the and bushes.help.continued to ask
wearing.he took license and a necklace she wasleaving,Before her

Massachusetts, nearly collided with ato where heThe defendant drove
arrest,his he and theState cruiser. At the time ofMassachusetts Police

blood, actively bleedingear covered in and he wasfront of his wereseats
from his fingers.

degreeofthe on one count firstgrand juryThe indicted defendant
trial, killedAt the defendant conceded that he themurder. RSA 630:l-a.

victim, circumstances that amounted tobut contended that he did so under
and, thus, RSAmanslaughter.committed Seeextreme heprovocation,

630:2,1(a)(1996). degreeA the of first murder.jury guiltyfound defendant
This appealRSA 630:l-a. followed.See

argues by treatingthat the trial court erredOn the defendantappeal,
degreea offense of firstmanslaughter as lesser-includedprovocation

result, jury it couldand, erroneouslya instructed the thatmurder as
if it the defendantmanslaughter only acquittedfirstprovocationconsider

the contendsSpecifically,first murder. defendantdegreeof and second
instruction,that, the could not“acquittal juryfirst”uponbased the

it reduce defendant’s intentionalwhether should theproperly consider
manslaughter.provocationmurder of the victim to

and tocharge explain“The of trial is to state thepurpose the court’s
the tolanguage, applicablein and rules of law thejury, intelligibleclear

instructions, allegations bywe evaluate of errorreviewingcase. juryWhen
entirety,in their as a reasonabledisputedthe instructionsinterpreting

them, in inlightand of all the evidence thejuror would have understood
jury adequately accuratelyif the instructions andcase. We determine

ifonlythe offense and reverse the instructions didexplain each element of
Bortner,case.” v. 150 N.H.fairlynot the of law in the Statecover issues

omitted).(2004)504, scope wordingand The and(quotations512 citations
court,the discretion of the trial Statejuryof instructions are within sound

416, (2003),Evans, 420 and trial court’sv. 150 N.H. we review the
discretion,for an of seedecisions on these matters unsustainable exercise

(2003).Poole, 299, 301v. 150State N.H.
murder, 630:l-a,the first RSAjury degreeThe trial court instructed on
murder, RSAdegreeand the offense of second 630:l~blesser-included

(1996). jury provocationonThe trial court also instructed the
1(a).630:2, jury’sRSA In an effort to structure themanslaughter.

crimes, “acquittalfollowingof the court issued theconsideration those
first” instruction:
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youYou on If[first-degree murder]should render a verdict first.
find that the is onguilty allegingdefendant not the indictment

in withfirst-degree murder connection the death of Treasure
Genaw, you guiltyshould consider whether the defendant is of
the but Isimilar less serious crime of murder assecond-degree

you. mayhave defined that offense for You consider whether the
is ifguilty youdefendant of murder findsecond-degree only first

him ifguilty first-degree younot of murder. theOnly find
not guilty may youdefendant of tosecond-degree gomurder on

consider the of [provocationoffensefs]lesser-included and
manslaughter.reckless]

arguesThe defendant that jurybecause the instruction informed the it
provocationcould consider ifmanslaughter only it first him ofacquitted

offenses,two more serious it unfairly his Thesubordinated defense. State
but,contends that the jury alternative,instructions inproper,were the

any beyondthat error was Specifically,harmless a reasonable doubt. the
State contends that chargethe defendant received a more favorable than
he was entitled to the in supportbecause record this did notcase a
provocation manslaughter instruction.

In v. Taylor, approvedState we an acquittal first instruction with
(1996).respect to manslaughter. Taylor, 89,reckless v.State 141 N.H. 94

We a properalso discussed method for agiving provocation manslaughter
instruction in first degreeand second murder trials. The trial court in
Taylor instructed jury:the

your you[I]n deliberations should first notconsider whether or
the ofguilty find,defendant is first degree youmurder. If so then
you should consider whether or not that charge should be
reduced to provocation.based Ifmanslaughter youon find the

murder,defendant not firstguilty degreeof you gothen should
on to consider orwhether not is guilty degreehe of second

find,youmurder. If youso then must consider whether or not
chargethat must be reduced ...manslaughterto based on

provocation----If you find defendant guiltythe not of first
degree murder,murder degreeor onyou gothen shouldsecond
to consider he is ofguiltywhether onmanslaughter based
recklessness.

141Taylor, N.H. at 94. We noted that this required juryinstruction the to
consider the provocation regardlessdefendant’s ofdefense the outcome on

contrast,the murder 96. Incharge. Id. at the trial court in this case
treated provocation manslaughter as a lesser-included offense to murder
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Nonetheless,first” This was error.by pure “acquittala instruction.giving
record, itswe conclude that the State has satisfiedreviewingafter the

beyondharmless a reasonable doubt.provingburden of that this error was

thatprincipledoctrine the therecognizesThe harmless-error
questiona criminal trial is to decide the factualpurposecentral of

innocence, promotes respector andguilt publicof the defendant’s
the fairness ofby focusing underlyingthe criminal onprocessfor

virtually ofpresencetrial than on the inevitablethe rather
immaterial error.

(citation omitted).(1986)570,Clark, 577 and quotationv. 478 U.S.Rose
however, thatinstances, prejudicialthe error is soare whenThere

inregard particularto the evidence a case.”requiredreversal is “without
(1990).631, Williams,Williams, explainedIn wev. 183 N.H. 634State

trialnecessarilyas render a“onlythat such constitutional errors
the inregardreversal without to evidencefundamentally requireunfair

omitted). that(quotation ellipsisId. and Errorsparticularthe case.”
a the to the basic trialdeny rightor defendantpartially completely

counsel,to orrightas denial of a defendant’sprocess, completesuch the
unfairness,a rise to the level of fundamentaladjudication by judge,biased

obviating of the harmless error doctrine. Seethereby consideration
Williams, 634; 349,v. N.H. 352see 139Soucy,133 N.H. at also State
(1995). however, by“if wasGenerally, the defendant had counsel and tried

anyis thatadjudicator, strong presumptionthere a otherimpartialan
may subject analysis.”occurred to harmless-errorerrors that have are

Rose, 478 U.S. at 579.

harmless, must provethat an error was the StateTo establish
the not verdict. State v.a doubt that error did affect thebeyond reasonable

(2001).Etienne, 115, may beyondharmless a146 N.H. 118 “An error be
guiltof the of andoubt if the alternative evidence defendant’s isreasonable

nature, or and if inadmissible evidenceoverwhelming quantity, weight, the
strengthin relation the of theinconsequentialis or tomerely cumulative

(2000)133, 137Pelkey, 145 N.H.evidence of State v.guilt.”State’s
omitted).(quotation

case, lightin in a mostthat the evidence this takenThe State contends
juryreasonablesupportsto the the conclusion that nofavorable defendant

ifmanslaughter evenguilty provocationfound the defendant ofcould have
agree.defendant Wejury requested.trial court instructed the as thethe

isof first murder of anguilt degreeof the defendant’sThe evidence
innature, relationoverwhelming jury charge inconsequentialand the was

guilt degreeof first murder.strength of evidence ofto the the
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car, inarguedWhile and in her with Genaw thethe defendant Genaw
seat,seat the defendant in the she reached for thepassenger’sdriver’s and

this; slappedThe her from she then thekeys. doingdefendant restrained
defendant, this physicaland the defendant her. As a result ofgrabbed
confrontation, defendant, himaccording attemptedto the she to bum with

headlock,cigarette. accordinga lit The her in a to his ownputdefendant
confession, down, upsetin an effort to calm her henot because was about
being about couldslapped attempted cigaretteor the burn. She not

her,the was choking again accordingbreathe because defendant and to
defendant, grabbed utility fingersthe she his knife and cut his because she

could not The her from headlockbreathe. defendant released the and
his ongrabbed by bruisingher the throat with left hand. The Genaw’s

and in eyesthroat broken blood vessels her corroborate that the defendant
strangled her in this The in eyemanner. defendant stabbed her the left

car,sliced She and getand down. screamed tried to out of the but the
by escape.defendant held her the throat and to let Herefused her then

severing jugularsliced her throat her vein. told thatGenaw the defendant
loved him anythingshe and would do for him. He thatbelieved she was

him,attempting to trick so he then slashed her stomach. She slouched
car,indown the seat of againdriver’s the told the defendant that she loved

and sorry help response,him she was and asked him Into her. the
said, chest,defendant too late.” He her four in“[I]t’s stabbed times the

severing one of her ribs and ofpuncturing lungs.one her After the
defendant stopped, began twitching gurgling.Genaw and The defendant

got out of car pulledthen the and her from driver’s Accordingthe seat. to
confession, helpthe defendant’s own she to for untilgaspcontinued “her

rolled ineyes Followingthe back of her head.” his statement to the
Police,Massachusetts State the defendant called his mother to tell her he

had confessed to inmurdering jealous rage.Genaw a
aWe have said that arequested party’s theoryinstruction on of defense

be ifgiven theory supportedmust such byis some evidence. See State v.
Hast, 747, (1990). however,133 Where,N.H. 749 simplythere is no
evidentiary instruction,to support theory requestedbasis the of jurythe

party case,the is not toentitled such an instruction. See id. In presentthe
findwe no evidence that provocationwould entitle the defendant to the

manslaughter instruction.
Indeed, beyondthe evidence established a reasonable doubt that the

actingdefendant was not under the influence of mentalextreme or
byemotional disturbance caused Thisprovocation. clearlyextreme is

late,”demonstrated theby tellingdefendant that “it [was]Genaw too
Moreover,before he the fourinflicted wounds to her followingchest. his
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in aconfession, told he killed Genawtelephonedhe his mother and her
burn him or attack him.not because she had tried tojealous rage,

could found that there was sufficientjuryNo reasonable have
v.manslaughter. Infinding provocationa Stateprovocation warranting of

46, (1983),Smith, continuing validity,the underrecognized49 weN.H.123
Code, rule provocationthe common-law that measuresthe Criminal of

Smith, Accordingat 49. toperson standard. 123 N.H.a reasonableunder
is or torule, adequate only if it so extreme asthis is severeprovocation

Little,v. 123 N.H.to the act. Stateprovoke persona reasonable commit
(1983). that the433, there is evidence in the recordAlthough436

and he toldwith the had deteriorated thatrelationshipdefendant’s victim
arguenot thesejealous rage,her in a he does thathis that he killedmother

Instead,id. at 435.adequate provocation.to Seeamountedcircumstances
attempted cigarettethe at issue here was anprovocationhe thatcontends

arm, however,Thefingers. jury,on and the cut to hisburn the defendant’s
burn, thatcigarette could not have concludedregarding attemptedthe

assault, be to causeinjury,such a minor which inflicted no would sufficient
or in the of theperson passion angera to kill another out ofreasonable

confession,Furthermore, theaccording to the defendant’s ownmoment.
cututilityvictim reached for a knife and the defendant’sstruggling,while

to theAccordingin effort free herself from the headlock.fingers an to
defendant, shegriphe then ... around her neck ...[his] [a]nd“loosened

defendant,according “[his]the seat.” to thedropped Again,the knife [on]
his neckholdingfrom in a with to herup beinghand headlock elbow[slid]

[he]And her face towards andesophagus]. [he] [him]her turned[around
in and her The defendant continuedjabbed eye,”her her left down cheek.

soresponseto His in to her actions wereattack the victim. actions
a could reachdisproportionate only jurythat the reasonable conclusion

1040,v. 551 N.E.2dguilty People Siverly,was that he was of murder. See
(Ill. 1990) (the to theApp. provocation proportionate1044 Ct. must be

retaliates; of a deadly weaponmanner in which the accused use is evidence
19 (Ill.Matthews, 15,314Peopleof a v. N.E.2dresponse);disproportionate

1974) not theadequatewill be sinceApp. (slight provocationCt.
in which accusedmust to the manner theprovocation proportionatebe

accused,retaliated; therefore, provocation, withslightif on attacked
victim,to killed crime isprovocationout of all andproportionviolence

2005)(Mich.Hawthorne, 879,murder); App.v. 692 N.W.2d 887 Ct.People
(defendant’s fistgunof to waschallenged fight disproportionateuse when

instruction), rev’d onthereby voluntaryresponse excluding manslaughter
Hawthorne, (2006);724 v.grounds, Peopleother v. 713 N.W.2d State

1992)(N.J.Darrian, 716, Div. (provocation605 722 Ct.Super. App.A.2d
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retaliation; therefore,be ofproportionatemust to manner violent attack in
murder).toresponse slight provocation lightis In of our continued

rule,to State,adherence the common-law we theagree with and find that
inany error the trial court’s instruction was harmless.

above,As noted provocation is under a personmeasured reasonable
standard, and is ifadequate onlythus it is so severe or extreme as to
provoke a person Little,reasonable committo the act. 123 N.H. at 436.
There was no ofevidence such severe or extreme atbehavior trial. Id.
Therefore, the defendant received an to heinstruction which was not

evidence,entitled. Given the the trial court’s error did not affect the
(whereSchultz, (1996)101, 105verdict. See State v. 141N.H. the defendant

received a entitled,more favorable instruction than to whichthat he was
saywe cannot he prejudiced bythat was Incharge). lightthe court’s of

disposition,this needwe not the parties’ remaining arguments.consider

Affirmed.
DugganDalianis,Broderick, C.J., Galway, JJ.,and and concurred.
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