
rose to the levelprosecutor’swe need not address whether the misconduct
gross negligence.of

Affirmed.
Galway Hicks,Broderick, C.J., Dalianis, JJ.,and concurred.and
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LLP, A. Anderson on the briefPierce Atwood of Portsmouth {David
orally), petitioner.and for the

Schwarzer,{Mary E. assistantAyotte, attorney generalA.Kelly
Hampshireorally),on the brief and for the Newattorney general,

Security.Department Employmentof

Broderick, Student, Inc., appeals a decisionpetitioner,C.J. The First
(AHC) Hampshirefor the Newhearingof the administrative committee

(DES), the DESSecurity byof as affirmedDepartment Employment
board, ordering pay unemployment compensationit toappellate

basis. Wethat were recalculated on a retroactivepaymentscontribution
reverse.

Student, Inc.two with similar names. FirstappealThis involves entities
inconductssystemsbus for school and businessprovides transportation

1998,In ServicesmanyNew and other States. First StudentHampshire
2001, Student,Januaryunder law. In FirstLLC was formed Delaware

Services,to First StudentemployeesInc. transferred and certain assets
LLC, of andsubsidiary company, purported purpose diminishinga for the

Student, For ofdistributing certain liabilities of First Inc. the remainder
Student,this case we refer to First Inc. as “Old Inc.” and to First Student

31, 2003,LLC as “New LLC.” As of December New LLCServices
Inc.,back into Old and Old Inc. the us.liquidated appealing partyis before

I

following byThe facts are the record or are not otherwisesupported
2000,Inchallenged appeal. Employeron December New LLC filed an

(ESR) law, RULES,Report byStatus with DES as N.H. ADMIN.required
302.01,Emp representing that it would furnish inemployment New

1, 2001,Hampshire beginning January acquiredand that it had of Old5%
10, 2001,Inc.’s On Januaryassets. DES issued a “Determination of

to New ItLiability” “employer”LLC. identified New LLC as an effective
1,2001, 282-A:8, 2005),January pursuant to RSA II (Supp. assignedand it

anya merit rate of “2.7%less fund reduction applicable.”balance when See
2005)282-A:69, IRSA to(Supp. (employers obligated pay contributions

(1999)upon portion wagesbased of for each RSA 282-A:81year);calendar
(rate Thereafter,newlyfor covered employers). Old Inc. transferred 168of

(all drivers) LLC,employeesits 176 tobus New and Old Inc. contracted
with New LLC for those operatesame drivers to Old Inc. buses. New

paid required unemploymentLLC DES all compensation contributions on
wagesthe of the drivers.
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later, that itDES informed New LLCyearsand one-halfMore than two
OnLiability.”ofpriora ofintended to review “Determinationsconduct

15, 2003, LLCa determination that the NewSeptember DES issued new
DES, therefore,actually employ Inc.]”in the of [Oldbus drivers “were

account andunemployment compensationLLC’s contributionvoided New
JanuaryLLC 2001paid bythe contribution taxes New sincetransferred

tax due on theinto It also recalculated the contributionOld Inc.’s account.
taxJanuary upon higher2001 based Old Inc.’s ratewagesbus driver since

$123,321.59,account apayand ordered Old Inc. to into its balance due of
$17,792.28inplus interest.

AHC, on behalf ofactingOld Inc. the DES determination. Theappealed
merits,DES, on and affirmedhearingof conducted a thethe commissioner

LLC2003 DES The AHC found that NewSeptemberthe determination.
282-A:7, (1999),II that the busnot to RSA andan'employer pursuantwas

Oldemployees by reportedidentified New LLC had to be underdrivers as
Thus, inrequired paidto be accordanceInc.’s account. contributions were

(1999). Into RSA 282-A:79higher rating pursuantwith Old Inc.’s merit
reconsideration,for AHC further ruled thatresponse to Old Inc.’s motion

2001 of did not bar DESJanuary Liability”DES’ “Determination from.
''in 2003.issuing Septemberits new determination

arguedDES board. It that DESappealed appellateOld Inc. to the was
(1999) by the of resby RSA 282-A:95 and doctrine administrativebarred

January Liability.”its 2001 “Determination of Itjudicata reversingfrom
AHC the standard under RSA 282-A:7argued misappliedthat thealso

(1999) determining employingfor whether Old Inc. or New LLC was the
purposes unemployment compensationof drivers for of theunit busthe

andefining “employingit contended that the standard forFinally,statute.
282~A:7, unconstitutionally vague.set RSA II wasunit” forth under The

Inc.’ssummarily the decision of the AHC. Oldappellate board sustained
case This followed.reopen appealmotion the was denied.to

II

282-A:67,byDES decisions is controlled RSAJudicial review of II
(1999), “a of theappealingthe for final decisionspecifies procedurewhich

reversed, modified, by appellatetribunal as or affirmed board.”appeal the
inboard this case neither clarified nor limitedappellateBecause the

it,determination, confine oursimplyrecord or but sustained weAHC’s
130findings rulings Appeal of Bosselait,review to the and of the AHC. See

(1989).604, (1988), denied, reviewingcert. 488 1011 InN.H. 606 U.S.
282-A:67, will not “substitute forjudgment[our]decisions under RSA we

questionsof the evidence on ofappeal weightthat of the tribunal as to the
(1999).282-A:67, “Furthermore, upholdRSA V we will thefact.”
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department’s findingsdecision unless its or conclusions were
unauthorized, law,by clearlyaffected an error of or inerroneous view of

Nashua,all presented.” Appealthe evidence 132Work-a-Day N.H.of of
(1989)289, 291 omitted); 282-A:67,(quotation see also RSA V.

Ill

turning specific argumentsBefore to the onadvanced we reviewappeal,
portionsrelevant of the unemployment compensation chapter provideto

context present dispute.for the unemployment compensationThe
statutory encompassesframework two primary complementaryand
components: benefits,benefits and respectcontributions. With to DES is
charged with paying qualifying individuals from unemploymentthe

(1999282-A:3; :24; 2005).compensation fund. RSA :42-:52 & Supp. All
topaid eligiblebenefits an charged againstindividual are the account of

(1999).the claimant’s employer. 282-A:74,most recent RSA II Regarding
contributions, employer, statute, 282-A:7,each as bydefined RSA :8

2005),(Supp. must pay DES a ofpercentage wages paid or payable to its
employees during 282-A:69,the calendar year, RSA I. DES maintains
employers’ contributions in separate 282-A:74,individual accounts. RSA I
(1999). paymentsContribution uponare based an employer’s “merit
rating” that DES calculates each year bycalendar anassessing employer’s
“actual inexperience paymentthe of contributions on their own behalf and
with torespect accounts,benefits charged against their with a view toward
fixing such contribution rates as will reflect such experience.” RSA 282-

(1999).A:79 Various mayfactors affect the calculation of an employer’s
See, (1999rating. 2005).merit e.g., RSA 282-A:81-:93 Supp.& New

employers initially are assessed at a rate of 2.7 percent, 282-A:81,RSA
which is inadjustable succeeding years, see RSA 282-A:79.

To subjectbe to unemploymentthe compensation chapter, entityan
must an “employer,”be as defined in RSA 282-A:8. See RSA 282-A:69

2005) (each(Supp. yearcalendar contributions due from “employer”). An
“employer” is an “employing unit” particular characteristics,with such as
being subject to the UnemploymentFederal 282-A:8,Tax Act. RSA II.
“Employing unit” 282-A:7,is further in II,defined RSA which includes the
following qualification:

Whenever any employing unit contracts with or has under it any
contractor or subcontractor for any work partwhich is of its

trade,usual occupation, business,profession or individuals in the
employ of such contractors or subcontractors shall be considered
to be in employthe of employingthe unit provenunless it shall be
to the ofsatisfaction the commissioner of the department of
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such is not for thesecurity contracting purposethatemployment
avoiding chapter.the of thisapplicationof

282-A:7,Thus, statutorya that an ispresumption entityRSA II creates
unit” it to performfor individuals uses under contract“employingthe

preventof topart provisionwork that is its usual business. This seeks an
trying unemploymentfrom to limit its contribution tax burdenemployer

itsperform payingto usual work withoutby using individuals
Indeed,compensation for them. theunemployment contributions

requires DES to administer thelegislature the commissioner
in a tocompensation chapter manner sufficient maintainunemployment

282-A:103,compensation RSAsolvencythe of the fund. Seeunemployment
(1999).:U2,1 rating system legislature’sThe evinces the intent tomerit

theupon employers solvencya burden to maintain ofplace proportional
fund, greater uponsuch that who a burden theemployers imposethe those

“higher”to share a meritrequired pay greater uponfund are a based
to itsrating. Ascribing employer proportionalSee RSA 282-A:79. each

contributions inpay unemployment adequate fundingburden to results for
solvency. thisunemployment benefits and ensures the fund’s With

we turn beforebackground, disputeto the us.

IV

argues revisiting JanuaryOld Inc. that DES was barred from its 2001
ItLiability.”of contends that RSA 282-A:95 renders the“Determination

conclusive,”and thatJanuary 2001 determination “final and the common
judicataof res precludes subsequentlaw doctrine further its modification.

Thus, inargues by retroactivelyInc. DES erred 2003SeptemberOld that
account, reportedLLCvoiding transferring wagesthe New the and taxes

account,2001 to andby January requiringNew LLC since Old Inc.’spaid
payOld Inc. to contributions recalculated on a retroactive basis.

however,DES,According January Septemberto its 2001 and 2003
in Itscope. Januarywere distinct contends that the 2001determinations

upon”“was focused whether New LLC wasuniquelydetermination
Tax insubject Unemployment employeesto the Federal Act and had New
(1999).282-A:94 DES further that itspursuant to RSA assertsHampshire

2003 for first time the of thedetermination assessed the natureSeptember
Old Inc. LLC with torelationship respectcontractual between and New

282-A:7,use of latter’s bus drivers under RSA II. Itthe former’s the
(1999) of theargues that RSA 282-A:101 authorized its termination New

account, and 2003 determination fell theSeptemberLLC that its within
(1999)period raisingof 282-A:145 for substantive matters.limitations RSA
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2001 wasJanuaryWe first whether DES’ determination finalexamine
conclusive RSA 282-A:95 such that DES was fromprecludedand under

In ofissuing September statutoryits 2003 determination. matters
ofinterpretation, legislature’swe are the final arbiter the intent as

in of In theexpressed the words the statute considered as a whole. Matter
(2005).Donovan, 55,152Donovan & N.H. 58 We examine the languageof

statute, ascribing ordinarythe to its plain meanings,of words their and
it in of and ininterpret legislativeand the context the overall scheme not

Id.isolation.
282-A:95, Liability”Under RSA an initial “Determination of issued by

DES, if unappealed, respectsbecomes “final inand conclusive all and for
purposes,” exceptions applicableall with limited not DEShere. does not

challenge import contends,the ofplain statutorythis Itlanguage.
however, 10,“[n]othingthat in 2001[its] determination reached aJanuary
conclusion as to New the for‘employing employeeswhether LLC was unit’

provided statute,to Inc. agreement.” Byit Old under a contractual
however, DES inrequired Januarywas 2001 to “make an initial

questionsdetermination on relatingall to the ofliability employing units or
employers both, contributions,or including the ofamount the rate at which

(1999).paid successorship.”contributions shall be and RSA 282-A:94 The
comprehensive of thisscope obligation required DES to discern whether a

entity appropriate “employingis theparticular unemploymentunit” for
on wagestaxes the of individuals performingwho are for it under contract.

282-A:7, Indeed,See RSA II. an “employer”to tobe thesubject
itself,unemployment compensation chapter an mustentity be an

“employing unit” under RSA See RSA (“‘Employer’282-A:7. 282-A:8
which____”).means ... [a]ny unitemploying

We reject argumentsDES’ “the Januarythat 2001 decision did not
angive adequate[DES] opportunity to determine New LLC’swhether

relationshipcontractual with Old Inc. DESproper,”was and that “had not
been ofeven informed that at therelationship time.” The ESR form that
LLCNew filed DES in 2000with December an ongoingrevealed

relationship Student,between the two LLCentities. New identified “First
inInc.” anresponse inquiryto on the form asking whether it had

trade,“acquired the organization, anybusiness or of Hampshirethe New
anyassets of employing employer.”other unit LLCor New further

disclosed that Old Inc. would remain in business in HampshireNew and
managementwould “continue function and ... own allcontinue to vehicle

Inassets.” it to properlyorder for the ofassess contribution liabilities New
282-A:94,LLC as was required under RSA we thatconclude DES had

sufficient before itinformation on ESR form to ofthe alert it the need to



relationship between the two entities.ongoingthe nature of theinvestigate
“finalJanuarythat the 2001 determination waswe concludeAccordingly,

liabilityLLC’s to make contributionconcerningand conclusive” New
it contracted to Old Inc.employeesfor thepayments

conclusive,” a DES initialnote, however, that “final andWe while
subject statutoryis to severalunder RSA 282-A:94determination
reassess,reconsider, priorDES to or recalculatepermittingprovisions

inmay employer’sDES correct errors anexample,Fordeterminations.
account.

subdivision,in wheneverprovidedas otherwise thisExcept
inadvertence, anyor other means erroneousthrough mistake

employer’sto have been made to anor credits are foundcharges
account, discovery.of the date ofreadjustedthe same shall be as

or rateany computationshall not affectreadjustmentSuch
but there shall be andiscovery,to the date ofassigned prior

applicablein with therecomputation,immediate accordance
subdivision, account withemployer’sof this of suchprovisions

If suchof the result thereof.employernotice to the
higherin a contribution rate either orresultsrecomputation

discovery,in on the date of such newthan that rate effectlower
wagesto taxable as ofapplicableshall become effective andrate

inthe whichday quarter succeeding quarterfirst of the nextthe
discoverythe is made.

Further, eachpayablecontributions become due andRSA 282-A:89.
282-A:69, I, annuallytorequiredand DES isyear,calendar RSA

in turn therating,merit which affectsemployer’sreevaluate each
due, 282-A:79.calculation of its contribution RSA

however, tocase, provisionsnone of theseuponIn this DES relies
in this case.paymentsits retroactive recalculation of contributionjustify

fact, concerning recomputation282-A:89In it states that RSAspecifically
Rather, it that it voided New LLC’s accountapplicable.is not contends

282-A:101, that its 2003 determination “isSeptemberto RSA andpursuant
RSA 282-A:145. We reviewperiodwith” the limitations underconsistent

statute in turn.each

First, 101section states:

subdivision,in thethis whereExcept providedas otherwise
commissioner, necessary,investigationafter such as he deems

calendaremployer during completedthat an the then lastfinds
becoming employerconditions of an asyear satisfydid not the

employerin terminate such andchapter,forth this he shallset
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account as of theemployer’s separateremove suchpermanently
succeeding yeartheyearof the calendarday Januaryfirst of

above described.

to lastauthorizes DES to look back theprovisionRSA 282-A:101. This
entityparticularit determine that ayear,calendar and shouldcompleted

an it can void thatsatisfy becoming employer,did not the conditions of
year succeeding1 of theentity’s only Januaryaccount as of the calendar

face,101,DES. Section on itscompleted year” by“last calendar reviewed
case;in namely, retroactivelyDES took thisdoes not authorize the actions

1, 2001,January transferring paidtaxesvoiding New LLC’s account as of
account,entity’s reapplying wagesto afrom the voided account different

account,1, 2001, thatentity’s requiringfrom to a different andJanuary
to recalculated on a retroactive basis.entity pay contributions

Second, argue145 to that itsupon “SeptemberDES relies section
wasperiod,2003 is consistent with this limitations as the issuedecision

as a Newyears filing Hampshireaddressed within six of the New LLC’s
employer.” provision provides:The

may chapterNo action be maintained under this unless
2years yearscommenced within 6 of the time the cause arose or
exists,putafter the is on notice that the causedepartment

iswhichever later.

(1999). statute, definingsimply proceduralRSA 282-A:145 Section 145 is a
DES an action under theperiod may bringthe limitations within which

alone,Standing provisionunemployment compensation chapter. this
authority byno substantive for DES to transfer taxes Newprovides paid

account, wagesLLC into Old Inc.’s to Old Inc.’sretroactively reapply
1, 2001,Januaryfrom and Inc. to contributionsrequire payaccount Old

282-A:7,RSA II also no suchprovidesrecalculated on a retroactive basis.
authority, underlying provision.and DES cites no other substantive

inAccordingly, we conclude that the AHC erred as a matter of law
upholding Septemberthe 2003 determination which transferred to Old

byInc.’s account both taxes LLC and Newpaid by wages reportedNew
LLC 2001Januarysince and which recalculated retroactive contributions

statutoryOld Inc.’s on aupon rating. Havingdue based merit resolved
challenge Septemberbasis Old Inc.’s to the retroactive nature of the 2003

determination, necessarywe conclude that it is not to address its
remaining arguments.

Reversed.

GalwayDalianis, Duggan, Hicks, JJ.,and concurred.


