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DaimlerChrysler Corporation

v.

Darren Victoria

22, 2006FebruaryArgued:
14, 2006Opinion Issued: June

(G.Firm, PLLC, Albany,The Rose Law of New York Christopher
orally),Gleason on the brief and for the petitioner.

A.Kelly Ayotte, attorney general (Elyse Alkalay, attorney,S. on the
orally), Hampshirebrief and for the State of New New Motor Vehicle

Board,Arbitration as amicus curiae.

Dalianis, DaimlerChryslerJ. thepetitioner, Corporation, appealsThe
J.)(MorriU,Superior affirmingdecision of the Court the new motor

(board) respondent,vehicle arbitration board’s award to the Darren
(consumer), in partVictoria for his defective automobile. We vacate and

remand.
trial court Onsupports followingThe found or the record the facts.

30, 2003, 2004purchased DodgeDecember the consumer a Neon SXT
(dealer),from in an authorizedDodge independentRochester Rochester
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of thesuggested pricemanufacturer’s retailDaimlerChrysler dealer. The
in$15,990. memorialized anThe sale of the vehicle wasvehicle was

as a “vehicle cashby parties, commonlyboth knownagreement executed
purchasecash“buyer’sor order.” The vehiclepurchase agreement”

$15,600.was Asprice”that the “sale of the vehicleagreement indicates
dealer, in” 1999consumer “traded aof the transaction with the thepart

carthat the “allowance for usedDodge agreementCaravan. The indicates
transaction, however,$4,300. At the time of the theappraised”as was

in thean balance on the trade-in vehicleoutstandingconsumer owed
$8,096.96;thus, “negative equity.”trade-in vehicle had Theamount of the

agreement concerninginto a separateconsumer and the dealer entered
transaction, Installment Contract andfinancingthe of the entitled “Retail

contract, the dealerAgreement.” On the retail installmentSecurity
$8,300. value,as This whichdocumented the value of the trade-in vehicle

appraisal,than the trade-in vehicle’s wassubstantially higherwas
inon the trade-in vehicle order todesigned negative equityto conceal the

a then inflated theenable the consumer to obtain new loan. The dealer
and the inflatedpurchase price of the new vehicle documented “vehicle

$19,002.04.contractprice” on the retail installment as
22, 2004, theOn the consumer filed a demand for arbitration withApril

357-D,board, a refund because oilpursuant chapter requestingto RSA
vehicle,continually system probleminto the coolant of the aleakingwas

repaired bythat he had to have the dealer three times. Theattempted
manufacturer, that the consumer was notpetitioner, as vehicle countered

a had with the vehicle. After atamperedentitled to refund because he
the that no that hehearing, tangibleboard concluded there was evidence

had with vehicle and that deficiencies were “the result oftampered the its
defect,” substantiallya manufacturer’s which the use and marketimpaired

granted requestvalue of the vehicle. The board the consumer’s for a
inrefund and calculated the “Purchase Price of the amount of[V]ehicle”

$19,002.04, inpricethe vehicle listed the retail installment contract. The
357-D:l,exempt any liabilitydealer was from or contribution. See RSA :S

(1995).
court, :6,trial to 357-D Ipetitioner appealed pursuantThe to the RSA

(c), arguing only powersthat the board exceeded its when it determined
$19,002.04.purchase pricethat the of the vehicle was The trial court

(c)dismiss, 357-D:6,RSA Irelying upondenied the consumer’s motion to
(1995) to state: “If the Board ordered a refund that is more than the

for the vehicle as to RSA 357-actually paid pursuant[consumer] calculated
D:3, V, then its trial courtpowers.” eventuallythe Board exceeded The
concluded, however, that didpetitioner prove bythe not clear and

thatconvincing powers.evidence the board exceeded its The trial court
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policy, adopts agent’sruled: “As a the Board the manufacturer’s vehicle
in fullprice calculatinglisted the retail installment contract when the

____inpurchase price accordance with Under the[RSA 357-D:3]
circumstances, this interpretation of the statute and the Board’s duties is

practical.” Accordingly,reasonable and the trial court denied the
petitioner’s appeal.

appeal, petitioner arguesOn the before us that the board exceeded its
(1)powers adopted purchasewhen it: the of the vehicle from theprice

(2)contract;retail installment and refused to consider as toevidence the
priceactual of the vehicle. The consumer did not inpurchase participate

proceedingsthe before this court. The board andparticipated by brief
orally as amicus curiae.

petitioner’sWe first address the contention that boardthe exceeded its
(1995)357~D:3,powers by ignoring RSA V when it theadopted purchase

price of the vehicle from the retail installment contract. The board
counters that its of inpractice adopting purchase pricethe vehicle listed
the retail installment contract practical, givenwas reasonable and its

inabilityclaimed to adistinguish purchase pricebetween the actual and
purchase price negativeinflated to conceal in aequity trade-in vehicle.

trial governedThe court’s review of decisions of the board is by RSA
357-D:6, I, inprovides, part:which relevant “The decision of the board

unless,shall final and notbe shall be modified or vacated on toappeal the
court,superior partya to the arbitration andproceeding proves, by clear

evidence,convincing that... board exceeded its RSA 357-­powers.”[t]he
(c).D:6, I will notWe disturb the trial court’s decision unless it is

unsupported by legallythe evidence or erroneous. Conservation Law
(2003).Council, 1, 4Found. v. 150N.H. Wetlands N.H.

357-D:3, V,To resolve the on appeal, interpretissue we must RSA a
provision Law,”knowncommonly as the “Lemon which authorizes the
board to refund a full purchase priceconsumer’s for a new motor vehicle

(1995).warranty. 357-D:l,that does not conform to RSASee :3 This court
is the final arbiter of the intent of the inlegislature expressedas the words

DeLucca,of 100, 103a statute considered as a DeLucca v. 152whole. N.H.
(2005). statute,In interpreting a we first look to languagethe of the

and,itself, if possible,statute construe that language according plainto its
Furthermore,and ordinary meaning. Id. ininterpretwe statutes the

statutorycontext of the overall scheme and not in Id.isolation.
357-D:3, states,RSA V in pertinent part:

In tendered,those instances in awhich refund is the
manufacturer shall refund to the consumer the purchasefull
price as indicated in the contractpurchase and all credits and
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fees,licensepayment,or downanyfor trade-inallowances
fees, similaranyandregistrationcharges,creditcharges,finance

or, indamages the caseconsequentialandcharges and incidental
IX.vehicles, paragraphinprovidedasof leased

added). Thus, 357-D:3, the boardV directs357-D:3, RSA(emphasisVRSA
contract.”in the “purchaseset forthprice”“full asadopt purchasetheto

agreementmeans “thecontract”“purchasethat thearguespetitionerThe
The boardbinding upon parties.”thewhich isthe sale of the vehiclefor

administrativeshould, “long standingwith itsthat we consistentcounters
the “retailto meancontract”“purchaseconstrueinterpretation,”

languageplainnot how theexplainThe board doescontract.”installment
not357-D doeschapterRSAa construction.supportsof the statute such

inphrasethatcontract,” legislature definednor has the“purchasedefine
iscontract”“purchasephrasecontext. While theany analogous statutory

upon by thiscommonly relieddefinitional resourcesbynot defined thealso
isolation, buying,”ofcourt, mean “the act or an instancein can“purchase,”

Dictionary (8th 2004), can meaned. and “contract”1270Black’s Law
that arecreating obligationspartiestwo or moreagreement“an between

law,” at 341.at id.recognizableor otherwiseenforceable
contrast,contract,” in RSAbydefined “retail installmentlegislatureThe

vehicles, toof motor361-A, installment salesgoverning retailchapter
in,to, or athemean, propertyto which the titleagreement pursuant“an

vehicle, subject matter of a retailis thethe motor whichuponlien
transaction, companya sales financebyis retained or takeninstallment

security...buyer,from a retail asdirectlya orindirectly from retail seller
2005).361-A:1, aX As(Supp.RSAbuyer’s obligation.”retailfor the

construction, that thepresumewestatutoryprinciple ofgeneral
chose, it thoseit and that usedmeaning of the wordslegislature knew the

(2004).Governor, 608, Had it151 610v. N.H.advisedly.words Starr
contract,”contract” as a “retail installmentto define a “purchaseintended

so, term init included thatespeciallydone whereexpresslyit could have
the of RSA 357-D:3.context to re-enactmentanalogous statutory prioran

1961,193:1.RSA361-A:1, X; see also LawsSee

“intent,”357-D:l, supports petitioner’stheRSA entitled also
interpretation:

[Manufacturers, and of new motorimportersdistributors
speedy costlyand lessobligated provideshould be tovehicles

warranty problems. Manufacturersresolution of automobile
in a manner asprovide expeditiousto asrequiredshould be

price, payments topurchasea the consumer’spossible refund, of
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lessee,a replacementlessor and or a vehicle that is acceptable to
the consumer whenever the manufacturer is unable to make the

applicablevehicle conform with its warranty. New motor vehicle
dealers used motorand vehicle dealers cannot be sued under this
chapter.

added).RSA 357-D:l (emphasis RSA 357-D:l thatsuggests the Lemon
nature,Law is in punitive,remedial and not as it designedwas to refund

“the purchase price”consumer’s for a new motor vehicle that notdoes
warranty.conform to There is innothing plain languagethe of RSA 357-

D:1 suggeststhat that the legislature intended for a consumerprevailing
to aenjoy windfall thereunder. theAlthough interpretationboard’s of the

is given weight,statute some see N.H. Dep’t Rev. Administration v.of
Bd., 976, (1977),Public Emp. Lab. Rel. 117 N.H. 977 its interpretation

here, permitting a Lemon Law refund to upon admittedlybe based the
infigures contract,inflated the retail installment would be contrary to

legislative scheme,intent as discerned from the statutory as it could place
the consumer in a significantly positionbetter than orhe she was in prior
to buying the vehicle.

however,argues,The board that it had to award the inflated vehicle
inprice the retail “whole,”installment contract to make the consumer as

contemplated by chapterRSA 357-D. Specifically, it thatargues “the
inconsumer was the of apossession used motor vehicle before the trade-in

— At refund,the time of an arbitration the manufacturer will most
notprobably be able to obtain the used car the consumer tendered to the

dealer as part 357-D:3,of the contract.” While RSA V directs the board to
consumer,a prevailingrefund to among other fullthings, purchase“the

price as in purchaseindicated the contract and all credits and allowances
for any trade-in or payment,”down the statute issues no explicit directive
to refund an amount reacquiresufficient to originalthe trade-in vehicle.
We invite the legislature clarifyto RSA ifchapter 357-D our interpretation
is inconsistent with intent.its

The board further contends that disregarding the retail installment
contract would be tantamount to the“condoning manufacturers’ and the
dealers’ unlawful and praetice[]”unfair of improperly documenting
negative 10,000 Sales,Itequity. upon Thompson Inc.,relies v. R.V. 31 Cal.

(Ct.Rptr. 2005),3d 18 App. to support position.its In Thompson, a
California court appeal injunction dealer,of an-upheld against an RV
preventing it from including negative equity “in pricethe cash of vehicles
being purchased,” practiceas the violated the California Automobile Sales

Act, 1998),§Finance Cal. 2982Civ. Code (Deering correspondingand its
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2006).(2005) (revised 1, Id.January§ 226.112regulation, C.F.R.federal
however, thisis not before23, practice,of thispropriety36-37. Theat

out,Moreover, chapterit RSApetitioner pointsas the isfor review.court
Motor Vehicle357-C, of Practices Between“Regulationentitled Business

Law, thatManufacturers, Dealers,” not theand and LemonDistributors
and dealers.practices byunfair manufacturersdeceptiveandprohibits

2005). 357-D:3, todirects the boardexplicitly357-C:3 RSA V(Supp.RSA
only thenecessarily contemplatespurchase price,”the “full whichrefund

an inflatedrather thanpurchaseamount to the vehiclerequiredactual
to the cost to the consumer.bearing relationshipno actualvalue

may superiorin athe a consumer beFinally, argues: “[W]hileboard
tocompared position priorthe consumer’safter a refund ... as toposition

theircontract, positionin to restrainuniquemanufacturers are thethe
dealers) from(namely, through relationshipstheir contractualagents the

counterspetitionerTheexecuting negative equityundisclosed contracts.”
dealer, the record isagency relationship althoughit has no with thethat

bythat it preventedon that The also contends ispetitionersilent issue.
mannerfrom to restrain dealers theattempting independentstatute its in

theby strictly regulatesthe RSA 357-Cchapterboard becausesuggested
and independentcontractual between manufacturers theirrelationships

for,not reach merits of argumentsauthorized dealers. We need the these
above, financingof in this caseproprietyas addressed the the transaction

Thus, directive,legislativenot before us. in absence weexplicitis the of an
requestthe to transform the Lemon Law into a mechanismdecline board’s

policing consentingfor such between a dealer and consumer.practices
we theAccordingly, powers by adoptingconclude that board exceeded its

forth inpricethe inflated vehicle as set the retail installment contract.
We next that the itspetitioner’saddress the contention board exceeded

powers by “refusing hearingto consider evidence at as topresented the
purchaseactual of the theprice Specifically, arguesthe petitionervehicle.”

the board consider inpricethat refused to the vehicle listed the vehicle
reveals,purchase however,cash Theagreement. record that the board

petitionerthe to intopermitted introduce evidence the vehicle cash
agreement. board didpurchase expressly acknowledgeThe not the vehicle

rulingsin its of orpurchase agreement findingscash fact of law and the
is silent to it “considered”actuallyrecord as whether the vehicle cash

inagreement. Consequently, part,purchase we vacate as the board
inpowers by adopting priceexceeded its the inflated vehicle set forthas

contract,retail to athe installment and remand board forthe
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determination of the “full purchase price as inindicated the purchase
contract,” V,357-D:3,RSA in a manner consistent opinion.with this

Vacated in part and remanded.

DugganBroderick, C.J., Galway, JJ.,and and concurred.

Hillsborough-southern judicial district
No. 2005-189

HampshireThe State of New

v.

Keith Lacasse

8, 2006Argued: March
16, 2006Opinion Issued: June

(SimonA.Kelly Ayotte, attorney general Brown,R. senior assistant
attorney general, on the memorandum of orally),law and for the State.

Winters,Andrew defender,assistant appellate Concord, brief,of on the
Guerriero, Jr.,and Richard defender,C. public Keene,of orally, for the

defendant.

Broderick, defendant,C.J. Lacasse,The Keith appeals his conviction
for knowingly anusing on-line computer service to solicit persona whom
he believed to be a child under the ofage sixteen engageto in sexual

2005).649-B:4,1intercourse. See RSA (Supp. He argues that the Superior
J.)(Groff,Court byerred denying his motion to dismiss because there was

insufficient evidence to establish that he believed personthe he solicited to
be under agethe of sixteen. We affirm.

juryThe could have found the following 30, 2003,facts. On November
the defendant went to his cousin’s house to watch a game.football While
there, he used his cousin’s computer to enter an America Online “chat
room” to subjectdevoted the of New Hampshire romance. The chat room
could bybe used a participant to orobserve take in anpart ongoing,


