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Gayle B. D’Antoni & a.
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Services
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Nashua,Mark Rufo, byM. of orally,brief and for plaintiffs.the

(OrvilleKelly Ayotte,A. attorney II,general B. Fitch senior assistant
brief,attorney general, Brown,on the and Michael K. senior assistant

attorney general, orally), for the defendant.

Broderick, D’Antoni,C.J. The plaintiffs, Gayle B. Thomas E.
D’Antoni, MaryNicholas andCenatiempo Cenatiempo, theappeal decision

J.)(Abramson,of the Superior Court granting summary judgment to the
defendant, the HampshireCommissioner of the New Department of
Health and Human Services. We affirm.

I

plaintiffsThe twoare married couples who paideach to$45 obtain
marriage Thislicenses. cost by (2004),is established RSA 457:29 which
states:

The fee for marriagethe license shall tobe be paid by the$45
parties intoentering marriage.the The shallclerk forward $38
from each fee to the department of health and human services for
the purposes of RSA 173-B:15. The clerk shall retain the
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notice,of issuingthemakingthe fee for recordsasremaining $7
ofthe theforwarding portionandmarriage, $38certificate ofthe

marriage license fee.

to fund for violencespeciala domesticportion is allocatedThe $38
(DOVE Fund). to providethe fund ispurposeThe sole ofprograms

in RSA 173-B:16establishedprogramfor the domestic violencerevenues
purpose.for other(2002), anynot availableand Fund monies areDOVE

(2002). moneyto depositis allrequiredState treasurerRSA 173-B:15 The
into fund. Id.portionfrom the thegenerated $38

fee, allegedplaintiffsthe a the457:29 labels entireAlthough $45RSA
such,is, fact, that ittheyin a tax. As claimed violatedportionthat the $38

II, TheI, 5 of the State Constitution.12 and Part ArticlePart Article
paymentthe of thedisagreed, arguing portionthat $38 $45commissioner

fee, purviewthe of those constitutionaland was not withinwas a therefore
provisions.

aas exhibitsjudgment and attachedplaintiffs summaryThe moved for
thepamphlet describingof and amarriageof intentioncertificate

license, one of is themarriagea whichreceiving $45forrequirements
summaryfor judgmentfiled a cross-motionpayment. The commissioner

Bolton, Jr., and Michelle Rosenthal.William R.byand attached affidavits
of division of vitalthe of vital records and director theregistrarBolton is

administration, the domestic violenceand Rosenthal isrecords
department of and human services.at the healthintervention coordinator

approximatelyexplained managesaffidavit that his divisionBolton’s
5,00010,00040,000 marriages andincludingeach almostyear,vital records

trackingtheHis fiirther that the cost ofexplaineddivorces. affidavit
$105,000 perapproximatelyand divorce records ismarriagesoftware for

$70,000. intoapproaching Takingaloneyear, marriagewith records
staffing,onexpended application support,the fundsaccount additional

ofmaintenance andreplacement, preservationhelpdesk, equipment
records, marriagethe combined cost of the licenseBolton estimated that

retention,and isincluding approximatelyrecord creationprogram, $40.44
marriage.per

amongthe incidence of domestic violenceRosenthal’s affidavit described
intrainingandyears experienceBased her four ofcouples. uponmarried

violence, that had “personalthe of Rosenthal related shearea domestic
marriage.”of torelationshipthe domestic violenceknowledge regarding

andhistorically, had socialexplainedHer affidavit that husbands have
haslegal status of wiveslegal authority over their wives. ‘While the

ofrelationships,of and the senseremnants these historicalchanged,
fostered, in Shethey society today.”exist ourownershipentitlement and
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theythat manycontended husbands believe that are entitled to take
violence,wives, including theyliberties with their acts of that would not

persons. “relationshiptake with other She stated that the between
marriagemarriage aspectsdomestic violence and extends to all of

including process applying obtainingthe of for and a license to be
married.”

explained nearly American reportRosenthal that one-third of women
by boyfriendor abused a or atbeing physically sexually husband some

lives, inpoint in their and 30% of female victims thethat murder United
byare slain husbands or boyfriends. Finally,States their Rosenthal’s

stated that of all ofexperienceaffidavit one-half women will some form
from partners duringviolence their that more than one-marriage, and

every year. statistics,third are battered For of theserepeatedly each she
survey,a citation an FBIprovided report, scholarly journal.to a or a

plaintiffs objectionThe tofiled an the commissioner’s motion for
summary judgment, objectedand also to affidavit on groundsBolton’s the

presentedthat it “no information relevant issueto the before the court.”
furtherThey argued that the “to implycommissioner seemed that the

statutoryshouldCourt rewrite law on license tomarriage fees so as
reimburse the of keeping TheyState for costs vitalmandated statistics.”

not, however,did dollar indispute the amounts contained the Bolton
affidavit, nor did they any contraryoffer figures.

toplaintiffs objectedThe also Rosenthal’s on groundsaffidavit the that
presentedit “no relevant court,”information to the issue before the and

that it was “not personalbased orupon knowledge admissible tofacts”
which Rosenthal competentwould plaintiffsbe to Thetestify. argued that
she was not an inexpert history, psychology, sociology,or but nonetheless

historical,gave andpsychological, sociological opinions. While didthey
attach an article by two domestic violence experts explaining that domestic

rates amongviolence are lower married thancouples among couples who
cohabit, they anydid not present argumentsevidence or theattacking

report, andstudy, article whichupon Rosenthal relied.
In granting the summarycommissioner’s motion for judgment and

cross-motion,thedenying plaintiffs’ court, relyingthe trial upon American
(1992),Automobile Association v. State New 136Hampshire, N.H. 579of

determined that acquiredthe funds through issuing marriage licenses
taxes,and dollars,were fees not that theyand because chargeare the $38

fungiblewas and could be directed to the DOVE Fund. The trial court also
that, fees,ruled as the were theyfunds reasonable because related to the
incurred bycosts the in issuing marriageState licenses.
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relating equaltomade claimsplaintiffs apparentlytheFinally,
the trial courtmarry, whichright toand the fundamentalprotection

followed.appealdenied. This

II

in thegrantingtrial court erredthat thearguefirstplaintiffsThe
moved forpartiesBothsummary judgment.formotioncommissioner’s

any genuinearecontends that thereand neithersummary judgment
such, applicationcourt’s ofreview the trialfact. As weissues of material

Aeronautics, 152 N.H.v. Div.Hughesnovo. N.H.law to the facts de See of
has the(2005). summary judgment30, of a motion foropponent35 The

risking themaffidavits orproponent’sfacts in thecontradictingofburden
Inc. v. A & Sof the motion. Carbur’spurposesadmitted forbeing deemed

(1982).421,Inc., Our review of the122 N.H. 423Concepts, $38Office
analysis.tax-versus-feegeneralis confined to ourcharge

power imposethe “tolegislaturethegrantsState ConstitutionThe
taxes,assessments, rates, uponandlevy and reasonableproportionaland

CONST,within, pt.... state.” N.H.of, theinhabitants and residentsall the
theis whetherII, inquirythe thresholdapplying provision,art. 5. In this

toan contributiontaxes. A “tax” is enforcedin are fees orcharges question
services.specialthe State forand not to reimburseraise revenue

(1992).579,State, 584 Taxesv. 136 N.H.Automobile Assoc.American
Governor, 148v.taxpayers.all Starrproportionately uponmust be levied

(2002).72, 74N.H.

a“fee,” acquireto businesspaida the amountTo be considered
therelationship approximatea to andlicense, must bearexample,for

regulating theinspectingand of andissuing the licenseexpense of
(1966).209,Gordon, 211 We havev. 107 N.H.licensed. Laconiabusiness

such as motor vehiclecharges,to other kinds ofanalysisthis sameapplied
Automobile, 136 N.H. at 581-83.WeAmericanof title fees. Seecertificates

certificate,license,aissuingofnecessary expensestheprincipallyconsider
inspection,relateddocument, any costs associated withother andor

585; Gordon, 107Id. at N.H.required.as besupervision mayorregulation
grosslyas it notlongbe sustained as is211. The amount of a “fee” willat

is, mayit coverexpensesregulatoryto thedisproportionate —that
activity regulated,of theconsequenceinexpenses incurredincidental

Americanunreasonable.does not becomeresultingthat the “fee”provided
Automobile, 585.136N.H. at

ofis not related to the costschargethat theargueThe plaintiffs $38
marriages.of While weregulationor to themarriagea licenseissuing
contend,licenses, are “neitherplaintiffsas themarriagethatrecognize
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subject periodicto nor they subject] any[dorenewal the licensee to State
regulatory authority,” saywe cannot that the trial court in rulingerred
that the funds are related to the costs of issuing the license. The Bolton
affidavit indicates that the cost to of issuingthe State and record-keeping

marriagefor each license is approximately $40.44.
plaintiffsThe contend that the State must assert that it would save

money by toceasing marriageissue the license. We requiredhave never
determination,such a and decline to do contrary,so now. To the we have

required only showinga by “definite information” of a relationship
statute,between the amount of money generated by a licensing and the

costs associated with licensing regulatingand the inactivity question.
Automobile,American 136 N.H. at 587. The trial court “anyruled that

money generated by RSA 457:29 for inuse the [DOVE Fund] is less than
the moneyamount of that spendsthe State in issuingconnection with the

agree. Automobile,license.” We In American we examined the amount
typeand of expendedcosts on the State’s automobile theft prevention

program. Id. at 587. The Bolton representsaffidavit precisely the kind of
“definite information” that we relied inupon that case.

plaintiffsThe also argue that “the Bolton affidavit not trulydoes set out
costs to the State from the issuance of marriage licenses.” The trial court
did not make factual findings with regard to the costs outlined in the
affidavit, recognizing genuine“that issues of material fact must be

However,resolved at trial.” the trial stated,court further respect“With to
the State’s estimates of the costs licenses,associated with issuing marriage

petitionersthe counteraffidavits,have offered no nor arguedeven that the
figures so,State’s are Byincorrect.” doing plaintiffsthe risked the Bolton

affidavit being deemed admitted motion,for ofpurposes the and we thus
affirm trialthe court’s upon Inc.,reliance it. See Carbur’s 122N.H. at 423.

uncontested,With the Bolton affidavit the trial court determined that
the charge was grossly disproportionate$38 not to the costs involved. In

Automobile,American we held expendituresthat the on anti-theft
programs were “substantially greater than the ... fees collected” by the
State. Automobile,American 136 N.H. at 587. As the trial court here
properly assumed that the facts in true,the Bolton affidavit were the trial
court did not err in concluding that chargethe is less than the costs to$38

State, and,the accordingly, that it is not grossly disproportionate to the
costs in issuinginvolved the plaintiffs’ marriage licenses.

plaintiffsThe arguenext legislaturethat the improperly directed the
charges to the DOVE disagree.Fund. We In Automobile,American we
recognized that “dollars fungible, assume,are and we can for purposethe
of evaluating the fees,reasonableness of the certificate of title that local
governments allocated all of their revenue-sharing funds to policethe
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dollars, thein this are alsocollected casechargesId. As thedepartments.”
that thefungible andruling theyin that arecourt did not errtrial

to thedirectlyallocatedmoneysthose bemay require thatlegislature
DOVE Fund.

the Stateprohibits457:29 explicitly“RSAcontend thatplaintiffsThe
dollars, as thefungiblelicense fee asmarriageof theusing portionfrom its

plaintiffsTheFund].”in toto to the [DOVEforwardedfee must be
notfungibleare doesThat dollars“fungible.”the termmisunderstand

generalwith themust in be mixedtheythatrequiremean that we fact
Rather it meansprograms.otherfund, multipleforexpendedand thus be

of which is theprograms,for other onebeingof usedthey capablethat are
paidbemoneysmandated that thelegislature hasFund. That theDOVE
ifthan itany fungiblemake them lessFund does notdirectly to the DOVE

into the fund.placed generalfirst betheythatrequiredhad
thegrantingcourt inthat the trial erredcontendLastly, plaintiffsthe

chargesthesummary judgment becausemotion forcommissioner’s
aissuingto costs ofnot related theRSA 457:29“imposed by [are]

toDOVE Fund seeksthat the abuse theThey arguemarriage license.”
members, simplyand notfamilyall or householdoccurs betweencurtail

173-B:1, (2002),X which defineson RSAcouples. They relymarried
as:“family or household member”

other, andwith eachpersons cohabitingSpouses, ex-spouses,
sharelongerother but who nocohabited with eachpersons who

personsas and otherparents]residence ... well[asthe same
minor childrenaffinityor other thanconsanguinitybyrelated

the defendant.who reside with

issuingtocharge is relatedcontends that theThe commissioner $38
affidavit, abusebecause, in the Rosenthalexplainedasmarriage licenses

by statingrespondThecouples. plaintiffsmarriedhigh amongarelevels
on themarriage, relyingrealm ofbeyond thethat domestic abuse extends

in to theoppositionsubmittedexpertsdomestic violencebyarticle the
essence, charge is both over-they argueIn that theRosenthal affidavit.

may neverunderinclusive; byit is some individuals whonamely, paidand
byFund, paidat the same time notwhileof the DOVEadvantagetake

from its services.many people do benefitwho
this over- andargue thatplaintiffswhether theIt is unclear

(1) unconstitutional taxcharge: anmakes theunderinclusiveness $38
toand notcontribution to raise revenue“is an enforcedbecause it

Automobile,services,” 136 N.H.Americanspecialstate forreimburse the
alltoomitted), proportionatelynot appliedwhich isat 584 (quotation

(2)74; fee because theStarr, an unreasonable148 N.H. at ortaxpayers,
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record-keeping costs described by the Bolton affidavit constitute more
than inexpenses“incidental incurred consequence activityof the

omitted).regulated,” Automobile,American 136 N.H. at 585 (quotation
discussion, however,Given the following we notneed determine whether

they prevailwould on argument.either
appearsIllinois to be only jurisdictionthe other to have addressed

(Ill. 1986),similar issues. In v.Boynton Kusper, 494 N.E.2d 135 the Illinois
CourtSupreme examined the ofconstitutionality chargea to obtain a$10

inmarriage license that State. The Illinois legislature had increased the
marriage $25,cost of a fromlicense to with the additional to$15 be$10
to the Illinoisdirected Domestic Violence andShelter Service Fund.

Boynton, 494 N.E.2d at 136.
The inquiry under the Illinois Constitution to determine whether a

charge is a fee or a tax is similar to that under the HampshireNew
Illinois,Constitution. In “a charge having no relation to the services

rendered, assessed to provide general revenue rather than compensation,
omitted).is a tax.” Id. at (quotation138 BoyntonThe court stated:

portionThe of the marriage in questionlicense fee nohere has
relation countyto the clerk’s service of issuing, sealing, orfiling,
recording marriagethe license. Its sole purpose is to raise

depositedrevenue which is in the Domestic Violence Shelter and
Service Fund so that Departmentthe of Public Aid can provide

Thus,domestic-violence shelters and programs.service ... this
portion of the isfee a tax.

(citations omitted).Id.
Having determined tax,that the portion was a the$10 court then stated

that “the tax has placed onlybeen upon those single people who forapply
marriage licenses. Other classes of people equally eligible to receive the
benefits of the Domestic Violence Shelters Act are not assessed such a
‘fee.’” Id. at 139. The court was concerned that the Illinois Legislature,

fee,guiseunder the of a might place the manyburden to fund general-
programsrevenue upon narrow classes of individuals thanrather

spreading them among generalthe public.

Using the same cause-and-effect test that the defendants would
have us toapply the relation between marriage and domestic
violence, worthyother problemssocial can be found that justare
as closely and reasonably related to marriage as is domestic
violence, if not more so. Since all divorces involve people who

married,have been why should not a marriage counseling
program bybe financed tax marriageanother on licenses? Since
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children, defraynotwhy should wemarriages producemost
by imposition yetthe of another add-oncertain educational costs

tax be imposedshould not such aWhytax to licenses?marriage
delinquent neglectedfor orfor maintenance of institutionsthe

tochildren, yet imposednot another tax bewhyand should
in thatcosts? We conclude this case thejuvenile-probationdefray

does notmarriageissuance of a licenseof a tax on theimposition
to besoughtto the interestpublica reasonable relationbear

is,thatadopted,in and the meansquestionthe Actprotected by
licenses, is not a reasonablemarriageof the tax onimpositionthe

objective.the desiredaccomplishingmeans of

reasons, thatBoynton portioncourt held theat 140. For these the $10Id.
irrational use of thearbitraryan andmarriage chargelicense wasof the
138,139-40.Id. atunconstitutional tax.power,State’s and thus an

Court,Illinois thisSupremeof the concerns of theWhile we share some
case, inportionIn that the wasBoynton.fromdistinguishable $10case is

and thus thenecessary pay expenses,to for the State’saddition to the fees
sufficientlywas relatedchargeto whether therequiredcourt was examine

however,Here,Id. at themarriage licenses. 136.issuingto the
thanchargethat the is lessBolton affidavit makes clear $38uncontested

if, plaintiffsnot determine as theAccordingly,costs. we needthe State’s
services, orspecialforchargethe constitutes reimbursementallege, $38

the DOVE Fund are more thanby fundingthe costs incurredwhether
issuingrelated to the licenses.expensesincidental

to DOVE Funddirecting chargethe therecognizeWhile we that $38
inBoyntonin that it is both over- andchargehere is like the $10

underinclusive, Supremethe and the Illinoisdisagree plaintiffswe with
unreasonable, irrational, ornecessarily makes itaspectCourt that this

to the least-restrictive-generallySuch an is limitedarbitrary. inquiry
See, e.g., Cityconstitutionalanalyses higherof levels of review.means of

(1990) (Souter,Co., 109,Indemn. 133 N.H. 126Dover v. Cas. &Imperial
inJ., and underinclusive nature of statutedissenting) (discussing over-

(3d221,v. 381 F.3d 227scrutiny); Ashcroft,Chenapplying intermediate
(“Of2004) course, proxy undoubtedlymarital status as a isCir. this use of

extent, neither over- norand under-inclusive to some butboth over-
to render the use of a metric likeis alone sufficientunder-inclusiveness

irrational.”); &Secretary Dep’tv. the Childrenmarital status of ofLofton
(11th 2004) (“The804, CourtSupreme822-23 Cir.Family, 358 F.3d

maythe fact that a classification behas instructed that neitherrepeatedly
a generalizationor underinclusive nor the fact thatoverinclusive

to renders thesubject exceptionsa classification isunderlying
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(2005).irrational.”), denied,classification cert. 543 U.S. 1081 We recognize
may extremelythat there be statutes that are so over- or asunderinclusive

unreasonable, irrational, However,arbitrary.to make them or webecause
do not reach the issues of whether Fund specialthe DOVE constitutes

chargeservices or whether the constitutes more than incidental$38
State,expenses to the we need not is such adecide whether this case.

Accordingly, properlywe hold that the trial court ruled that the $38
fee, tax,wascharge a not a the uncontested evidencebecause

to,that chargesdemonstrated the bore a reasonable relationship and
of,approximated the expenses issuing plaintiffs’ marriagethe licenses. See

Gordon, 107 at grantingN.H. 211. We thus affirm the trial court’s of the
commissioner’s motion for summary judgment.

Ill

We next address in denyingwhether the trial court erred the plaintiffs’
motion for summary judgment. plaintiffsIt is here that the thatargue

I,RSA 457:29 equal protection rights“violates under” Part 12Article and
II, Constitution,Part Article 5 of the State as well as violates their

rightfundamental marriage.to We can find no indication in the record that
argumentsthese pled. providedwere Nor have been a totranscriptwe

theyreview whether hearingwere raised a before trialduring the court.
However, both arguments bybecause were noted the trial court in its
order, we will assume that they preserved.were

agreeWe with the trial court that precise plaintiffs’the nature of the
arguments relating protectionto equal marriageand as a fundamental
right stated,are not clear. As the trial court appears“It that [the
plaintiffs] equal protectionmake their arguments respectwith to

taxes,taxpayers, and uniform taxation. Because alreadythe Court has
determined, matter,as a threshold that the chargelicense is a fee—not a
tax—the Court does not reach arguments.”these constitutional For these

reasons,same we do not reach plaintiffs’the claims torelating marriage as
a rightfundamental and equal protection. Nor do we address the
remainder of plaintiffs’ argumentsthe appeal namely,on whether RSA—
457:29 is ambiguous, taxation,it constituteswhether double whether they
are toentitled seek a refund under a common law refund theory, and
whether they equitableare entitled to relief—all of which were argued on

premise tax,the that the charge was a not a fee.$38

Affirmed.
GalwayDuggan, Hicks, JJ.,and concurred.


