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and M.T.concerning K.A.allegationsvictims’knowledge that thehand
thethatsuggestevidence toproffer anyNor did the defendantwere false.

todueconcerning K.A. and M.T.allegationspursueto theState failed
veracity.theiraboutdoubt

underlyingbetween thesimilarityto thealso pointsThe defendant
and M.T.concerning K.A.concerning allegationsand theC.A.charges

incharges concernedunderlyingand Whiteprior allegationsWhile the
victims, allegationsinvolving priorof the same theabusesimilar instances

result, of evidenceAs a the admissiondifferent victims.here concern
theofproduce significant confusionconcerning K.A. and M.T. would

trial,” causingpotentiallyandissues, in a “trial within alikely resulting
Weeks, 140 467.delay. See N.H. atsubstantial

“unusual”of “extreme” andtypedefendant has not asserted theThe
We, thethus, that the ofpresent applicationin holdfacts that were White.

did notfalse” to facts us“demonstrably requirement particularthe before
under therightsconfrontationprocessviolate the defendant’s due and

same under theAccordingly, reach the resultFederal Constitution. we
holdingin thatConstitution as we do under the State ConstitutionFederal

in theunsustainably grantingthe court did not exercise its discretiontrial
motion in limine.State’s

andin reversed inpart; part;Affirmed
remanded.

GalwayDuggan, Hicks, JJ.,and concurred.
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Donahue, Ciandella, P.L.L.C.,Tucker & of Exeter M. DerosierCRobert
on orally), plaintiff.the brief and for the

Bates, ('WalterP.A.,Mitchell L.& of Laconia and A.Mitchell Laura
brief,Spector on the and Mitchell fororally),Mr. the defendant.

Broderick, defendant, (town),C.J. The Town of Strafford theappeals
J.)(Fauver,decision of the Superior Court thegranting petition for

declaratory judgment by plaintiff, Strafford,filed the Boulders at LLC
(Boulders), seeking ato declare section of the zoningtown’s ordinances

ZoningSee & Ords.,unconstitutional. Strafford Land Use Subdiv.
BuildingRegs., 4.1(F)Regs., Regs., 1,Site Plan §Non-Resid. & ch.

Zoning(2003) (Strafford 1.4.1(F) 1.4.1(F)).Ord. or Section We vacate
and remand.

I

supportsThe record the following. Boulders orowns has the
development rights to approximately 300 acres in InStrafford. the

2003, presentedsummer of Boulders alternative fordesign proposals
residential development of the theproperty to Strafford Planning Board
(board). The two aproposals designwere conventional aand

spaceconservation/open proposal, yielding approximately fifty-eight and
lots,sixty-six respectively.subdivided

Both proposals required that homes built on the lots contain individual
1.4.1(F)septic systems. Section states:

The minimum set placement any partback distance for the of of a
sewerage system anynew location from such shall varywetland

to theaccording slopenatural of the land between the wetland
systemand location of inthe the accordance with the following

(effective 3-13-1979):table
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= 100foot setbackslope0-8%
= 150foot setbackslope9-15%

= 200 foot setback.slopeover 15%

1.4.1(F) is toof Sectionpurposethat theagreeand the townBoth Boulders
require anydid variancedesign notThe conventionalwetlands.protect

wetlands, theordinance, containspropertybut because thefrom this
twenty-roughlyforrequired a varianceconservation/open space proposal

hearing, boardpubliclots. After a thethe subdividedsixty-sixfive of
andconservation/open space proposalfor thepreferenceitsexpressed

necessaryto variance.encouraged Boulders seek the
variance, to installasking that it be allowedappliedBoulders then for a

zoningof Theseventy-fivewithin feet the wetlands.septic systemssome
forwell Boulders’adjustment request, petitionthe as asof deniedboard

variance,the of Bouldersthan denial therehearing. appealRather
1.4.1(F)Section unconstitutionalcourt to declaresuperiorthepetitioned

the property.on its and as toappliedboth face
trial, testimony fivefromDuring superiora the court heardbench

Poll, a Ph.D. in natural resourcesRick Van deexpert witnesses:
Evans, New Hampshirean of themanagement; employeeWilliam E.

(DES) in DESinvolved theof Environmental ServicesDepartment
Colwell, engineeringof a andrulemaking landscapeownerprocess; Corey

property;for theplansand the who the subdivisionperson preparedfirm
Inc.;Consultants, and Jim GoveHampshireof New SoilLawrence Morse

Evans, Colwell, allMorse and GoveServices.of Gove Environmental
Boulders, Poll was the town’sas on behalf of while Van deexpertstestified

work,systemshow whatseptictestified aboutonly expert. Each witness
fail, ofmay typesonimpact theythe have varioushappens theywhen and

should beabout the kinds of factors thatThey also testifiedwetlands.
ordinances, gaveanddesigning septic systemsin and wetlandsconsidered

1.4.1(F) slopeof as the soleon Section and its useproprietythe ofopinions
thein from wetlands withindetermining septic system setbacksfactor

town.
acceptingthe and memorandahearing testimonyAfter from witnesses

in Thisruled of Boulders.parties,law from the the trial court favorof
appeal followed.

wrongtrial theargues appliedtown that the courtappeal,On the
1.4.1(F). inarguesin Itexamining constitutionality of Sectionstandard the

that, if there wasapplied,the correct standard wasthe alternative
for tofor to its and the courtBoulders meet burdeninsufficient evidence

argument in turn.invalidate the ordinance. We discuss each
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whether, trial,It is unclear from the record before us at Boulders made
protection processan orequal challenge,substantive due or both. On

itappeal argues only that processthe ordinance violates substantive due
I, 2 12under Part Articles ofand the State Constitution. We therefore

processlimit our discussion to the protectionssubstantive due of the State
opinions guidance Ball,Constitution and cite federal only.for See State v.

(1983).226, 232-33124N.H.

II

We first address whether the trial court theapplied wrong standard
in reviewing constitutionalitythe of the The zoning-­ordinance. State
enabling act grants authoritybroad tomunicipalities pass zoning

health, safety,ordinances for the morals and ofgeneral welfare the
(2005);community. Plaistow, 142,v. 152Taylor Town N.H. 145 RSAof

(1996).674:16, I determiningIn an is properwhether ordinance a exercise
of town’s police power,the and thus able to withstand a substantive due
process Constitution,underchallenge the State we theapply rational basis

(2002).121,test. Dow v. Effingham,Town 148 N.H. 124 This inquiryof
theemploys lowest level of constitutional and asksscrutiny, whether the

ordinance constitutes a restriction on thatproperty rights rationallyis
related to the municipality’s Taylor, 152 145.legitimate goals. N.H. at

agreeBoth the town and that properBoulders this is the test for a
town,substantive due claimprocess under the State Constitution. The

however, argues that the trial court applydid not the rational test inbasis
reaching Rather,its conclusion that the wasordinance unconstitutional. it

test,thatargues the trial court the middle-tier orapplied intermediate
thatscrutiny standard we have asrecognized appropriate equalfor

protection challenges zoningto ordinances under the State Constitution.
Dow, 124-25; Brooks,See 148 N.H. at 64,Town v. 126 N.H.of Chesterfield

(1985).67-69
It is unclear the courtwhich test trial inapplied reaching its

determination. thedescribing expertAfter witnesses’ the courttestimony,
to questionturned the of whether the ordinance was onconstitutional its

However, quotedface. it immediately Metzgerthe rule for resolving as-
applied tochallenges zoning a ofnamely “balancing theordinances —

or lossinjury against gainto the landowner the public.” Metzgerto the v.
(1977).Brentwood, 497,Town 117 N.H. 501 It quotedthen Brooks forof

the thatproposition “[zjoning ordinances andconsider balance the
landowners,ofinterests all for reason subjectand this to ourare middle

equal protection Brooks,tier test not scrutinyand the strict standard.” 126
N.H. at 68. The trial thencourt followed with an ofexposition the

test,scrutiny reasonable,intermediate that the ordinance “‘must be not
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a fair andhavingground of differenceuponrest someand mustarbitrary,
(quoting69Id. atlegislation.’”ofobjectto the therelationsubstantial

(1980)). cited925, Finally, the trial courtMaurer, 932120 N.H.v.Carson
claims; namely,due processforbasis test substantivethe rational

restrictionconstitutes aprovisionthat theprovedthe claimants‘“whether
legitimatetherelated to town’srights rationallythat is notpropertyon

(1995)637, (quoting642139 N.H.Lyme,v. TownCaspersongoals.’” of
(1993)).368, 372Conway, 137N.H.v. TownAsselin of

review, trialthe courtofsettingAfter these various standardsforth
began byItat trial.expert testimonyto introducedthem theapplied

torationally relatedthat, ordinance bestating legitimate,“to the mustbe
agree that rational basis reviewof While weprotection the wetlands.”the

case, thein note that a rational relation tothis weproperis the standard
Rather, goaltheobjective legitimate.not make theobjectivetown’s does

by townemployedthe thelegitimate, additionallyand meansmust itself be
Assuming,145.Taylor, 152 N.H. atrationallymust related to that end.be
orderof its withhowever, properly began portioncourt thisthat the trial

holding thereview, analysis byits thatit ended facialrational basis
related, unreasonable,and andarbitraryrationallywas not wasordinance

to ofrelationship protectiona thedid not fair and substantialbear
onwas its face.It thus ruled that the ordinance invalidwetlands.

that the expertscourt also determined “all ofpart analysis,As of its the
theprotect75 feet wetlandsa less restrictive setback of wouldagreed that

that, “by settingfinding rulinginuponin all circumstances.” It relied this
any of therequirements at a distance more severe thanthe setback

andnecessary,” arbitrarythe town’s ordinance wasexperts testified was
unreasonable.

supportis evidence to thearguesThe town that there insufficient
seventy-fiveall that feet is sufficient. It alsofinding that testifiedexperts

thethan State.argues may impose greaterthe town restrictions doesthat
Falls,485-A:32, (2001); Cherry HamptonI v. Town 150 N.H.RSASee of

(2004). Therefore, minimum720, DES setapparently725 because rules
soil,typeonfifty seventy-fiveor feet the ofdependingsetback distances of

100-,invalidatingthe court in the 150- andthe contends that erredtown
Rules,in the N.H. Admin.ordinance. Seerequirements200-foot setback

Zoning 1.4.1(F).1014.01(a); Ord.StraffordEnv-Ws

formay greater protectionswe that the town enactagreeWhile
wetlands, order the town’sstatingdo not read the trial court’s as thatwe

believe,minimum Nor we asrequirements equal the State’s distances. do
persuadedalso thesuggests, may bythe that “the court have beentown

in otherseptic systemswetlands and towns.”imposedsetbacks between
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Rather, we read the court’s as invalidatingorder the ordinance because
the setback couldrequirements narrowlyhave been more tailored. In

so,doing the trial court aninappropriately applied highestelement of our
level of constitutional inquiry, scrutiny.strict See Seabrook Police Assoc. v.

(strictSeabrook, 177, (1993)Town 138 179 scrutinyN.H. under Stateof
requires undulyConstitution that not belegislation restrictive or

unreasonable, narrowly-tailoredand is thus similar to ofrequirement
Constitution).scrutinystrict under Federal analysis“An of least

partrestrictive alternatives is not of a rational analysis.basis We will not
second-guess accomplishthe town’s choice of means to its legitimate goals,
so long rationallyas goals.”the means chosen is related to those

(citation omitted). Thus,N.H.Casperson, 139 at 644 maywhile it be that
no relationshipthere is rational between greaterthese setbacks and the

1.4.1(F)protection wetlands,of we will not invalidate merelySection
because there are less of accomplishingrestrictive means the end.same

Finally, the as-appliedtrial court addressed the Itchallenge. again
quoted the from butbalancing Metzger, that,test then determined
“because the court already[trial] [had] determined that the ordinance is

invalid,facially exploreit need not whether it is unconstitutional as applied
to the plaintiff’s property.” The court granted petitiontherefore Boulders’
for declaratory judgment.

partiesThe also made errors that tolikely contributed the trial court’s
law,For example,confusion. in its memorandum of Boulders “thatargued

the unduly overbroad,ordinance is restrictive ... and that it is capturing
far too much property within its setback necessaryrestriction than is to

health,achieve the reasonable safetytown’s and welfare goals.” Counsel
for Boulders also made thereference to least-restrictive-means standard

hisduring opening at hearingstatement the on the merits.

plaintiff’sIt’s the contention that the ordinance faciallyis invalid
because it doesn’t take into account the characteristics of either

wetlands,soils or the characteristics of if knownwhich ... allow
to make a more accurate determination of anwhat could be
appropriate setback.

added.)(Emphases Additionally, counsel questionsasked of the witnesses
in attemptan to determine “proper”what the setback be.should The

however,problem with this line of questioning, is that the ordinances are
not required setback,to a orproduce “proper” “appropriate” but rather
one that is rationally related to the ends of protecting the wetlands.
Indeed, very questionsthese onlyled Van de Poll to “slope-state that the
based setback needs ... further information to be more correct for the
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rationally related tonotsite,” that the ordinance wasand notparticular
added.)(Emphasisprotection of the wetlands.the

above, indication in the recordanyfindwe cannotFinally, and as noted
processduesolely on substantivethe ordinancechallengedBouldersthat

equalanThus, makingthat it was notonly suggestionbelow. thegrounds
to the rationalreferredconsistentlyBouldersargument is thatprotection

challengeprotectionantest, normally triggered by equalnotabasis test
then, in Boulders’the cases citedButzoninga ordinance. evento

Boston, 140Quirk v. Town Newandof lawmemorandum below—Dow of
(1995) the substantive dueapplyto or both124 referenceN.H. —make

asstandards, uncertain toleavingthus itequal protectionandprocess
on thatonly appealIthad raised. wasof claim Boulderstypewhat

the substantive dueclaim arose underclear that theBoulders made
Constitution.of the Stateprocess protections

statement,In theopeninghisThe to the confusion.town also added
the court:town’s counsel told

law, the facialhowever, foris that theunderstanding,My
heavywhat’s alaw that sustainchallenge, requires [Boulders]the

isthat no substantialthat is to show thereproof,burden of and
orsafety moralsthe and healthbetween ordinancerelationship

community.general of thewelfare

added.) scrutiny wasof standardrecitation the middle-tier(Emphasis This
town relied onin memorandum. Thetwice town’s trialrepeated the

318, (1990),Hanover, to forth our133 322-23 setv. Town N.H.Buskey of
scrutiny than the rationaltest rather“fair and substantial” intermediate

test.basis
trial courthas its claim that thethat the town waivedarguesBoulders

standard, ofapplicationitself the theurgedas the townapplied wrongthe
(1)however, two reasons:argument, fails forstandard. Thiserroneous

as toinform town or the trial court theitself failed to either theBoulders
(2)made; appellatein its briefit had and Boulders concededprecise claim

solely on substantive dueit, fact,in the ordinance basedchallengedthat
equal protection grounds.and notprocess

rationally to arequires legislationthat be relatedOur rational basis test
applyingN.H. at 145. InTaylor,interest. See 152legitimate governmental

will review thehave also stated that wezoningthis to ordinances wetest
provision”a and that “its reasonablenessparticular“reasonableness of ...

At timesId.; Quirk,also 140 N.H. at 130. other weseepresumed.”will be
relationshipordinance must a reasonablezoning “bear[]stated that ahave

fail thepower, ranging,and the while wide willobjective,” policeto its that
deprivewhichif restrictionsrational basis test it creates “unreasonable
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Dow,of the use 124[citizens] reasonable of their land.” 148 N.H. at
(quotation omitted); v. 273,Powers Town 125 276Hampton, N.H.of
(1984); stated,InMetzger, 117 N.H. at 502. another context we have

analysis,the rational basis party challenging [specific]the“Under
legislation has the burden to that isprove whatever classification

is orpromulgated arbitrary without some justification.”reasonable
(1993) omitted)LeClair, 213,v.LeClair 137 N.H. 223 (quotation (applying

458).rational to RSA chapterbasis review
weAdditionally, legislationhave invalidated under the rational basis test

beingfor necessary accomplish legitimatebroader than to a town’s goals.
In Metzger and Powers we declared zoningtwo ordinances

requiringfor frontageunconstitutional more and a larger fire lane than
was to achieve thenecessary goals. Metzger,town’s 117 N.H. at 503

of(requiring frontage200 feet was unconstitutional where 123 feet
access); Powers,provided 125ready N.H. at 276 (requiring twenty-four-

sufficient).foot-wide fire lane was unconstitutional Inwhere fifteen feet
doing so we applied the rational basis test to require legislationthat must

unduly id.,“not restrict rights,”fundamental and asked whether the
“unnecessaryrestrictions accomplishwere to a legitimate public purpose,”

Metzger, 117 N.H. holdingsat 503. Such aappear applyto least-
is partrestrictive-means test that not of rational basis review. See

Casperson, 139N.H. at 644.
indicates,As this discussion overlapthere is an between our rational

scrutinybasis and strict We overlapstandards. have also anrecognized
between our rational basis and middle-tier or scrutinyintermediate tests.

Comm’r, 521,Gonya (2006);v. 153Dep’t,N.H. Ins. N.H. 534 id. at 538
(Broderick, C.J., specially).concurring Each of these three employstests

“reasonable,”the “arbitrary,”terms “undulyand restrictive.”
reasonable,Intermediate scrutiny requires challenged legislationthat be

not arbitrary, and a fair and governmentalhave substantial relation to the
objective. Maurer,v.Carson 120 atN.H. 932-33. Strict scrutiny requires
that legislation necessarybe to a compellingachieve governmental
interest, reasonably objective,related to undulyits and not restrictive.
Seabrook, 138 N.H. at 179. scrutinyIntermediate and strict also contain
some oftype inquiry,least-restrictive-means although the level of “fit”

legislation’sbetween the means and ends differs under each test. Id.
(“requirement regulationsthat be neither norunduly restrictive
unreasonable State scrutiny[under strict is similar totest] the federal
‘narrowly requirement’”);tailored City ImperialDover v. &Cas.of

(1990)Co., 109, (Souter, J.,Indemn. 133 N.H. 126 dissenting) (discussing
over- and underinclusive nature of tostatute determine whether it was
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to under intermediatesubstantially objectiveand related”“fairly
scrutiny).

“reasonable,”of the termsAllowing duplicativethe continued and use
in each of our levels of constitutional“arbitrary,” “undulyand restrictive”

review, in ourinquiryof a least-restrictive-meansas well as the use
review, kind of confusionand foster theperpetuaterational basis would

of stare decisis is ain case before us. “The doctrinedemonstrated the
continuity.”in interest oflegal change appliedto be theuponbrake

(1938)471, (superseded89 474College,Co. v. Dartmouth N.H.Amoskeag
However, status of our standardsgrounds). givenon other theby statute

review, undergoin it better to thejudgmentof constitutional our is
bringingtests and themmay correctingthat result from thesehardships

to See id.persist.each other than to suffer the errorsconformityinto with

under the Statehold that the rational basis testWe therefore
arationally related torequires legislation onlyConstitution that be

interest. We further hold that the rational basislegitimate governmental
no intoinquirythe State Constitution contains whethertest under

rights, and that a least-restrictive-­legislation unduly restricts individual
Metzger v.analysis part Accordingly,means is not of this test. we overrule

Brentwood, (1977),117 N.H. 497 and Powers v. TownTown ofof
(1984), they comply125 N.H. 273 to the extent that do not withHampton,

not mislabel thesetodaythese standards. We have been careful to
standards, doand trust that the bench and bar will likewise.

recognize holdingthat our here affects the other standards ofWe
review, to ourany changesconstitutional but we will not at this time make

Inscrutiny Gonya,intermediate and strict tests. it was noted that there
scrutinyare various other inherent in our intermediate test.problems

(Broderick, C.J.,153 536-39Gonya, concurring specially).N.H. at
However, nor trial court in that hadpartiesbecause neither the the case

issues,raised such did not concerns. Nor will we do sowe address those
here, case,the rational As did in thatonlyas basis test is before us. we we

to in to ourencourage litigantsfuture consider these issues order aid
of ofcontinued examination these standards constitutional review.

Ill

should, that it isargues havingThe town that we determined unclear
hearing.trial court for aapplied,which test the remand this case new We

agree. The further contends that on thetown this case should be decided
first,as-applied grounds addressing validitywithout the facial of the

expressly challengeordinance. As Boulders has made a facial to Section
1.4.1(F), we believe that this issue must be addressed before the trial court
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1.4.1(F) applied particular pieceexamines whether Section can be to a of
property.

party challenging legislation violatingThe as the rational basis test has
LeClair,the burden of 137 N.H. at 223. Like the United Statesproof.

Court,Supreme legislation onlywe will invalidate in toto wheregenerally
Pike, 447,it has no constitutional See State v. 128 N.H. 451applications.

(1986) (overbreadth applicable primarilydoctrine in First Amendment
(1987) (tocases); Salerno, 739, inUnited States v. 481 U.S. 745 succeed

challenge,facial “must establish that no set of circumstancesplaintiff
[legislation]exists under which the would be valid ... United[because

anSupreme recognizedStates Court not ‘overbreadth’ doctrinehas]
Amendment”). Thus, legislationoutside the limited context of the First

in ifmay applied particular faciallynot be a case it is invalid and could not
Therefore,inconstitutionally applied anybe case. See id. Boulders must

prove rationallythat the ordinance is not to ofpurposerelated its intended
protecting the wetlands.

We note that reasons thatmanythere are besides scientific data a town
See,posit justify zoning e.g., Taylor,could to its ordinances. 152 N.H. at

(aesthetics,145 safety planning legitimateand concerns constitute uses of
(“bufferQuirk, 140 130police power); campground]N.H. at around[zone

noise,necessary unsightliness, safetywas to avoid contain and” for
(‘Weconcerns); Asselin, 137 N.H. at 371-72 now conclude that

municipalities may validly zoning power solelyexercise to advance
values, preservationaesthetic because the or enhancement of the visual

(1996)welfare.”); 674:16,may promote generalenvironment the RSA I
sizes,(“zoning designed regulateordinance shall be to and restrict... [l]ot

ofpercentage may occupied, yards,the a lot that be and the size of courts
open spacesand other ... location and use of structuresbuildings,[and]

industrial,business, residential,landand used for or other purposes”).
Indeed, inrecognizedwe have another context that scientific and
statistical data are “but one kind of evidence” and “cannot function as the

ordinances,guide”sole in v.examining zoning Rancourt Town of
Barnstead, 45, (1986),129 51 “anyN.H. and have further stated that fair
reason could forassigned bringing legislation[that] [thebe within town’s]

it, 253,purview” be sufficient to save Sundeen v. 83 N.H.might Rogers,
257(1928).

standard,Having this rulingarticulated new we vacate the trial court’s
and remand for further consistent thisproceedings opinion.with

and remanded.Vacated

DugganDalianis, Galway, JJ.,and concurred.


