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An anexample argument privileged onlyis that the information was the
means for a adefendant to show break in the chain of causation.

finallyWe instruct trial that if party seeking piercethe court the to
essential,successfully soughtthe shows that theprivilege information is

the trial court an in In re Juryshould conduct camera review. Grand
150 448.Subpoena, duringN.H. at The trial court’s thisresponsibility

review is to limit the disclosure of toprivileged information that which is
purposerelevant to the for which the disclosure was ordered. Id.

Vacated and remanded.

DugganDalianis, Hicks, JJ.,and concurred.
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(.Arm Rice,M. associateattorney general attorneyKelly Ayotte,A.
fororally),and State.general, on the brief the

fororally,on the and theGarrity, Londonderry,Paul of brief
defendant.

defendant, Abram,DALIANIS, jurya inbyThe Scott was convictedJ.
J.)(McGuire, felonioustwenty-one aggravatedof counts ofSuperior Court

(1996C.A., 632-A:2 &A.A. and RSAstep-children,ofassault hissexual
child,2005), of a RSA 639:3endangeringcounts the welfarefour ofSupp.

lewdness, 645:1(1996), RSAexposurecount of indecent andand one
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2005). appeals, the trial to sever the(Supp. challengingHe court’s failure
for trial to affirm incharges and admit certain evidence. We reversepart,

part,in and remand.

I. Background

1997,jury reasonablyThe could have found facts. In thefollowingthe
children, A.A.,adefendant married woman who had three C.A. and K.A.

together,The defendant and his wife had two children M.T. and J.T. In
2000, Concord,familyNovember the moved to at which time A.A. and C.A.

old,yearswere nine respectively.eleven and
Concord,after the A.A. in hisShortly move to the defendant assaulted

subjectedon a herbedroom crib mattress. He to sexual intercourse and
digital and topenetration performforced her fellatio. On numerous

throughout year, subjectedoccasions the 2001-2002 school the defendant
C.A. penetrationto anal and forced him to in mutual ofengage acts fellatio.

time,On throughoutdifferent occasions the same ofperiod the defendant
staymade A.A. home from school as a “punishment,” subjected her to

sexual cunnilingus,intercourse and and performdemanded that she
fellatio.

1,Specifically, 2002,on Januaryor about the defendant and his wife had
partya their inat house. Late evening,the the defendant C.A. intocalled

bedroom,his subjected him to penetrationanal and him to engageforced
in fellatio.

month,Later Realtythat in Concord hired the todefendantRE/MAX
clean its office on Wednesday evenings and inSundays. A.A. himassisted

occasion,the Oncleaning facility. one the defendant forced into ofA.A. one
office,the inempty desk,cubicles the her onsat the and instructed her to

touch vagina demanded, me,”her and breasts with her hand. He “f—then
refused,and when she he made her perform fellatio.

2002,During the summer of the sexuallydefendant A.A. inassaulted the
inpool time,their backyard. defendant,At the the A.A. and J.T. were the

only family at Theymembers home. playingwere in the pool when the
defendant told J.T. to pool playleave the and in yard. point,the At that the

pinneddefendant A.A. against pool,the wall of the bathingremoved her
bottom,suit and subjected her to sexual Heintercourse. then masturbated

in front of her.
2002,In Septemberearly stayedA.A. home baby-sitto for K.A. while

defendant,the rest family, includingof the the a wedding.attended K.A.
melted a tile on the bathroom floor with an iron. When A.A. told the
defendant about the damage, yelledhe at and thenher her intocoerced

inengaging sexual punishment.intercourse to avoid



2002, sexual abuse escalated. A.A.Septemberin thepointAt another
madeand, a the defendantpunishment,asarguingand C.A. had been

with obscene andin his He berated themkneel a corner of bedroom.them
comments, guisethe ofthem onto the bed underand coerced•vulgar

lock thethen ordered C.A. toquickly.the more Heending punishment
said,bedroom,from the defendantdoor. was absent thefront While C.A.

me,” A.A., in withengage“f— to then forced her to sexual intercourseand
undress,returned, him to whichdefendant orderedhim. When C.A. the

then A.A. tohesitantly. The defendant ordered alternate betweenC.A. did
refused, thehim C.A. The children butperforming fellatio on and

theyuntilharass and intimidate themverballydefendant continued to
inengagethen forced the children tofinally The defendantComplied.

performC.A. tosexual each other and orderedintercourse with
to leave thepoint,A.A. some the defendant ordered C.A.cunnilingus on At

inleft, to sexualagain engageAfter defendant forced A.A.room. he the
him performto fellatio.intercourse with and

31, 2Ó02, stayto fromthe ordered A.A. homeOn October defendant
to andgo upstairs,to for J.A. The defendant told J.A.baby-sitschool

then A.A. to watch asmoking marijuana.into He forcedcoerced A.A.
clothes,to hershow on television and ordered her removepornographic

cunnilingus.and to At thatsubjectedlicked her breasts herafter which he
hedriveway,a car into their sopoint, thought pullthe defendant he saw

no hadgo upstairs.A.A. to and When he realized that onegettold dressed
arrived, onto the hehe back downstairs and couch whereordered her

performin toand forced her fellatio.engaged sexual intercourse
from school as aday, keptdefendant C.A. homeThe next the

periodin a of“punishment.” forcingAfter C.A. to stand the corner for
time, him. Thesmoking marijuanahe C.A. into with defendantcoerced

couch, C.A. thesubjected penetrationC.A. anal on the until toldtothen
day,Later“it hurt” and the room. that the defendantdefendant that left

complied out fear.C.A. come into his bedroom and C.A. ofdemanded that
penetration and demandedagain subjecteddefendant C.A. to analThe

inhe mutual acts of fellatio.engagethat
4,2002, to thatrevealed the defendant’s wifeOn both victimsNovember

ofabusing significant periodthem over asexuallydefendant had beenthe
time, years yearsAt thirteen old and C.A. was eleventime. that A.A. was

multipleonsubsequentlyThe arrested and indictedold. defendant was
offenses,of felonious sexual assault and relatedcharges aggravated

Novemberfrom he inflicted between November 2000 andarising the abuse
2002.

trial, chargesto moved to sever thejuryPrior the the defendant
C.A., to furthercharges involving onlythe andinvolving only A.A. from



sever the fromcharges arising Septemberthe mutual acts that occurred in
motion, finding2002. The trial court the felldenied that the acts within the

plan”“common rule for The trial courtjoinder. grantedalso the State’s
limine,in precludingmotion of theconcerningthe admission evidence

allegations youngervictims’ that the defendant had sexually abused their
brothers, juryK.A. and M.T. The convicted the of twenty-onedefendant

assault,aggravatedofcounts felonious sexual four counts of endangering
child,the of a exposurewelfare and one count of indecent and lewdness.

The appealed.defendant
(1)appeal,On the arguesdefendant that the trial by:court erred

(2)offenses;hisdenying chargedmotion to sever andthe granting the
motion preclude victims,State’s in limine to the cross-examination of the

evidence,or ofthe admission extrinsic concerning the victims’ allegations
that sexuallythe defendant had abused K.A. and M.T.

II. Joinder

We first review whether the trial court properly denied the defendant’s
to chargesmotion sever the for trial. We will uphold trial court’sthe

decision not to sever the charges unless we conclude that the decision
anconstitutes unsustainable ofexercise discretion. v. McIntyre,State 151

(2004).465,N.H. 466 To show that the trial iscourt’s decision
unsustainable, the defendant must rulingdemonstrate that the clearlywas
untenable or tounreasonable the of thisprejudice case. Id.

A. Relatedness

trial,Prior to the defendant afiled motion to pending charges.sever the
He requested three A.A.,trials: one for the charges involving only forone

chargesthe involving only C.A., and one for chargesthe fromstemming
in Septemberthe incident 2002 during which the defendant A.A.assaulted

and forced the children to inengage sexual acts with each other. The
defendant argued that the underlying chargesoffenses ofthe three sets

“unrelated,”were so he was rightentitled to as aseverance matter of
Ramos, (2003).under State v. 149N.H. 118

Ramos,In we ABAadopted the standards for joinder and severance
offenses,of criminal holding that “any two or more byoffenses committed

trial,the same maydefendant be forjoined upon the application of the
prosecuting attorney or the defense.” Id. at 128. explained,We further
however, that:

orWhenever two more unrelated offenses joinedhave been for
trial, the prosecuting attorney or the rightdefendant shall have a
to ofseverance them. “Unrelated” offenses are those that are not
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uponare theare those that based“Related” offenses“related.”
a commonconduct, episode, uponcriminal orupon singleasame

plan.

omitted).(citationsId.
allfor trialjoinedall bechargesthat should asState belowarguedThe

time, we had“common At thatupon plan.”acharged offenses were based
At theof the relatedness test.plan” purposes“common fornot defined

Vermont,law seeState, upon case fromthe trial court reliedof theurging
(Vt. Johnson,1998); 612 11141 State v. A.2d716 A.2dLaBounty,State v.

(Vt. because,1992), underlyinglike the factsto all “related”chargesfind
in samecases, the children thethe assaultedthe defendantVermont

tolocation, authorityofmanner, positionand used hisat samethe
theeffectuate assaults.

conviction, we for theadopted,Subsequent to the defendant’s
test, underplan”of “commonthe definitionof relatednesspurposes the

404(b). 151 atState v. N.H.McIntyre,Rule of EvidenceHampshireNew
466-67.We stated:

plana common under Rulecharacteristic ofThe distinguishing
404(b) minda in theplanis of true defendant’sthe existence

plan’sthestagescrimes inchargedthe aswhich includes
a designa of acts whenThat resemblessequenceexecution.

mustenough; priornot conduct beretrospectin is theexamined
follows, acts arechargedsuch that thewith whatintertwined

mutually dependent.

(citations omitted).Id. at 467
ajoinedthe court feloniousMcIntyre, properlyIn held that trialwe

of felonious sexualaggravatedwith three countschargesexual assault
assaults,victim, at the time of theat The who was elevenassault. Id. 468.

herher breast twice overthe had touchedhad testified that defendant
thereafter, thedefendant had touchedShortlyId. 466. theobjection. at

later, thea car Id. One or two weeksleg during trip.victim on her bare
sleeping, partiallythe washad room where victimdefendant entered the

her,her, on andher, cunnilinguspenetrated performeddigitallydisrobed
tothaton him. Id. We held it was reasonableperformto fellatioforced her
ofthe occurrencedependent, becausemutuallythat the acts wereconclude

Id. atincidents.the of the earlierhinged uponthe final assaults success
clear“achargedthe offenses illustrated467. We concluded that

abuse, to make anaallowing personin of reasonableprogression the level
atplan.”a common Id. 468.objective finding of
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404(b) plan,”of “common we reliedIn the Rule definitionadopting
(1996).Castine, McIntyre,141 300 151 N.H.v. N.H.primarily upon State

Castine, court admittedproperly146-48. In we held that the trialat
“plan”on under thetestimony unchargedof assaults the victimprior

404(b). Castine, 141 N.H.Hampshireto New Rule of Evidenceexception
that, to actsprior charged303-04. had testified at trial theat The victim

assault,felonious sexual theaggravatedfor felonious sexual assault and
magazines,in andbegan showing pictures pornographicdefendant her

penisand her fondle his whileeventually began to take her hand have
time toproceededher the Id. at 302. The defendant overshowing pictures.

thatmovies. Id. The victim testified thepornographicshow the victim
“how-to-guide” escalatingto a for anpornographic material amounted

demands for fellatio. Id. atweeklyseries of assaults that culminated with
described a series ofchallenged testimony303. We held that the

acts, which, acts,charged “partwere of ainterdependent along with the
such,‘groom’the to the victim.” Id. As wedesign bycalculated defendant

properly testimony “plan”held that the trial court admitted the under the
404(b).to Rule Id.exception

inappliedThe State that the trial court an incorrect standardconcedes
relatedness, as the trial court did not have the benefit of ourdetermining

however, nevertheless,court,argues,in It that the trialopinion McIntyre.
planas a commonchargesreached the correct result as the were related

arguesin the StateMcIntyre. Specifically,under the standard set forth
inpossessed plan engagethat the defendant a to force the children to

gratification.acts with each other for It furthers that thearguessexual his
incident, in into2002 which the defendant coerced the childrenSeptember

other, yearsin acts with was the result of of effort onengaging sexual each
arguments,rebut nor does hepart.his The defendant does not these

to facts from in or Castine.attempt distinguish McIntyrethe instant those
Instead, he that no of a “common as theargues showing plan”there was

C.A.,depend uponassaults on A.A. did not the success of the assaults on or
versa, only endangerment charges, arisingvice and two child from the

incident,2002September allegations byinvolved both victims.
State, in that certain “related” asagree part, chargesWe with the were

and, thus, joinedin the execution of a common forstages plan, properly
2000,familytrial. Soon after the moved to Concord in November the

A.A., subjecting digitaldefendant assaulted her to intercourse andsexual
forcingand her to fellatio. The defendantpenetration, perform assaulted

insistingboth victims the 2001-2002 schoolrepeatedly throughout year,
individuallythat remain home from as athey “punishment.”school He

fellatio,subjected C.A. to anal and mutual andpenetration demanded he
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A.A.subjected cunnilingusto sexual intercourse and and he forced her to
perform fellatio.

2002,January home,In a atduring party subjectedtheir the defendant
C.A. to anal him inpenetration engageand forced to fellatio. At some point

thereafter,shortly emptythe defendant took A.A. into an atcubicle the
office, breasts,Realty directed her to touch her andvagina saidRE/MAX

2002,“f— performme” and forced her to fellatio. During the summer of
the defendant A.A. in insexually pool backyard.assaulted the their In

2002,early September the defendant A.A. inparticipatingcoerced into
punishment.sexual intercourse to avoid

repetitiveThese acts of sexual and exploitation, periodabuse over a of
incident,inyears, Septemberculminated the 2002 when the defendant

engageforced the victims to in sexual acts with each other for his
gratification. dependent uponHis success was his having desensitized the

to inengaging by regularlychildren sex them to ofsubjecting severe acts
was, thus,sexual abuse. He met with minimal resistance when he forced

the performchildren to sexual acts with each other while he observed and
participated.then

acknowledgesThe State that plan” applies onlythe “common to the
criminal charges prior to and including endangerment chargesthe child

incident, would, thus,from Septemberthe 2002 and not apply to the sexual
date,of A.A. thatassaults occurred on that but subsequent to the mutual

however,argues,acts. It that charges arisingall from 2002Septemberthe
incident theywere related as constituted a single episode,criminal see
Ramos, 128,149 atN.H. and thus were properly joined. agree.We The
defendant not onchallenge appealdoes the trial court’s secondary finding
that severance was tounnecessary “achieve a fair determination of the

innocence,” id.,defendant’s orguilt because the jury would be able to
distinguish the evidence and the lawapply intelligently to each offense.
Accordingly, we hold that the trial court did not commit an unsustainable

to,exercise of discretion theby joining charges that occurred andprior
from,including charges incident,the arising Septemberthe 2002 when the

defendant assaulted A.A. and forced the children to inengage sexual acts
with each other.

trial, however,The trial joinedcourt also for chargesthree of
aggravated felonious sexual assault of A.A. theduring periodtime from

10, 2001,September 24, 2002;through October chargesthree of
aggravated felonious sexual assault of A.A. that onoccurred or about

31,2002;October and three ofcharges aggravated felonious sexual assault
1,of C.A. that occurred on or about November 2002. Insofar as these

occurred, occurred,charges 30,or could have subsequent Septemberto
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2002(the Septemberfor theby the indictmentsdate covered2002 last
of thepartbeencould not haveincident), chargesthat theseconcludewe

in acts with eachengage sexualchildren togroomto theplandefendant’s
gratification.other for his

were “related”alternative, chargesthat allarguesthe StateIn the
theSpecifically,“inextricably intertwined.”they were otherwisebecause

by the childrenand recantationssimilar accusationsreferences theState
and abusedin the same house were1999, children livedin the fact that the

tonecessarymanner, witnesses wereand that “all the samein the same
the Statedefendant thatwith thecharges.” agreeall Weprove

being “intertwined.”of offensesthe relevancemisunderstands
establishingforseparate groundnot aintertwined” is“Inextricably

the “commoncontext, ofmerely componentain this but is“relatedness”
(for offensesunderlying criminal151 at 467McIntyre, N.H.analysis.plan”

must beconductplan,” “priora “common thepartas ofto be construed
mutuallyfollows, charged acts aresuch that thewith whatintertwined

added)). State has not establishedAccordingly, thedependent” (emphasis
occurred, couldor haveoffenses thatchargedof thethe “relatedness”

occurred, 2002 incident.Septemberto thesubsequent
definition ofto revisit theopportunitytake thisFinally, we

the ABAadoptedthereforth in Ramos. While weset“relatedness”
and thus definedof criminal offensesfor and severancejoinderstandards

conduct, auponthe sameuponas those that are “based“related” offenses
128,Ramos, 149 N.H. atplan,”or a commonepisode, uponcriminalsingle

of that definition.expansiondid not foreclosewe

defendant,“relatedness,” chargedaofUnder our current definition
victim,same would haveinvolvingof assault themultiplewith acts sexual

if did notchargesfor trial thosechargeto sever eachrightan absolute
act,transaction, partor form of aconstitute thearise from the same same

ofMcIntyre.in The current definitionplan” narrowlyas defined“common
could, thus, to numerous trials fora defendant“relatedness” entitle

periodsame victim over a offrom assault of thecharges arising the sexual
abuse, in own didright,if acts of each severe itsmany years, the individual

Ramos wasAlthough we believe thatplan.”not constitute a “common
nonetheless,concerned, traumadecided, about thecorrectly we are

to multiplein of sexual assaultssubjecting multipleinherent a victim
judicialofby potential dissipationWe are also troubled thetrials.

However,circumstances.in trials under suchrequiring multipleresources
joinderfor in criminal trialsadoptcourt should not “new standardsthe

court,” adoptionand “the of asquarelyan issue that is not before the[for]
throughaccomplishedshould beprocedurerule of criminalnew
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Sup. 51(A)(1)(b). Ramos,seerulemaking,” Ct. R. 149 N.H. at 128-29
(Dalianis, J., dissenting).

B. Harmless Error

We now examine whether it was harmless error for the trial court to
join occurred,also for trial chargedthose offenses that or could have

occurred, subsequent incident;to 2002Septemberthe specifically, the
charges relating to the sexual abuse of A.A. that occurred over the time

10, 2001,period September 24, 2002,from through October and again on
31,2002,October and the sexual ofabuse C.A. that onoccurred November

1, 2002. Misjoinder of criminal subjectoffenses is to harmless error
(2003).analysis. Mason, 53, 62State v. 150N.H.

It is well settled that an determined,error is harmless if itonly is
doubt,beyond a reasonable that the verdict was not byaffected the error.

Id. The State bears provingthe burden of that an error was harmless. Id.
An mayerror be beyondharmless a reasonable ifdoubt the alternative
evidence of the guilt nature,defendant’s is of an overwhelming quantity, or
weight and if the inadmissible merelyevidence is cumulative or
inconsequential in strengthrelation to the of the State’s guilt.evidence of
Id.

Mason,In we held that joinderthe erroneous of sexual assault charges
with degreesecond assault and witness tampering charges notwas

Id.harmless. We found that the evidence was not overwhelming as to any
particular offense and the largelycase was dependent upon witness
credibility. Id. The alsoState conceded that it unlikelywas that the

relatingevidence to the sexual assault charges would be admissible at a
trial on the other charges. Id. We recognized “higha potential for

inprejudice a topermitting jury hear evidence of sexual assaults aagainst
child when that evidence is otherwise not relevant charges.”to other Id.

We, therefore, whether,analyze beyond doubt,a reasonable the verdict
(relatedon the offenses that occurred prior to the 2002September incident

offenses) bywas not affected the evidence concerning chargedthe offenses
occurred,that occurred,or could have subsequent to the September 2002

(unrelated offenses),incident whether the verdict on the unrelatedand/or
offenses was not byaffected the concerningevidence the related offenses.

Bruck, (1st 1998)40,United States v. 152 F.3d 44 Cir. (analyzingCf.
whether insurance fraud and arson-related evidence caused jurythe to
convict on misjoined bank fraud charges, whether the bank fraudand/or
evidence jurycaused the to convict on insurance fraud and arson-related
charges).
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thehad severedif the trial courtHere, that evenState contendsthe
juriestheeach ofrequest,the defendant’sin accordance withcharges

addition, theInof both victims.of abuseheard some evidencewould have
complex,notchargeeach wasrelating tothat the evidencearguesState
and thecharges,individualto theeasily referabletestimony wasthe

same witnesses.through thewas elicitedchargesfor allevidence
burden becausecannot meet itsthat the StatecountersThe defendant

anyto individualoverwhehning nature asof anwas notthe evidence
corroborating physicalwas noargues that thereSpecifically, hecharge.

defendant, andthewrongdoing byevidence, anyto criminalno admission
credibility. Thevictims’upon thedependentlargelythe case was

a reasonableprove, beyondthat the State cannotalso contendsdefendant
by theuntaintedby jurythe weredoubt, returnedthat the verdicts

evidence,admitted intocharges that wereof unrelatedsignificant number
chargeeachjurythat the considerednot demonstrateverdict doesas the

separately.

offenses, heardjury properlytheto the relatedrespectWith
aggravatedcounts ofat twelveconcerning leastevidenceextensive

of a childthe welfareassault, endangeringfour counts ofsexualfelonious
with each(which have sexual intercoursethe victims toforcinginvolved

lewdness, arisingall fromother), indecent andexposureand one count of
30, 2002. UnderSeptember2000 andNovemberabuse inflicted between
continued forcircumstances, patternthat thisevidencethese
the abuse wasreporteduntil the victimsmonthone moreapproximately

thus,effect, and, “highthe samein did not havecumulative itsmerely
Mason,in 150 N.H. at 62.that was Mason.prejudice” presentforpotential

Furthermore, factually uniquewas aboutthat there was little thatgiven
haveoffenses that wouldunderlyingassaults the unrelatedthe

unlikely juror’sthat acredibility,victims’ it issubstantially enhanced the
credibility changed uponwould have basedof the victims’determination

only the events betweenjuror concerningheard evidencewhether the
30, 2002, or all of between2000 the eventsSeptemberNovember and
1, We, thus, conclude, beyond a2000 and November 2002.November

doubt, the offenses was notconcerningthat the verdict relatedreasonable
misjoinder.ofbyaffected the error

however,conclusion, to whether therespectwithWe reach a different
by underlyingwas affected the evidenceon the unrelated offensesverdict

offenses, juryunrelated theconsideringoffenses. In thethe related
arisingoffensesevidence of at least seventeenimproperly heard extensive

30,2002. TheSeptember2000 andinflicted between Novemberfrom abuse
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State does not thatargue such evidence would have been otherwise
admissible, absent a ofshowing relatedness.

acknowledgeWe the “high potential for inprejudice apermitting
jury to hear evidence of sexual assaults against a child when that evidence
is not id.,otherwise relevant to other charges,” especially where such

nature,inevidence was substantial We, thus,as under the instant facts.
conclude, doubt,cannot beyond a reasonable that the concerningverdict

the unrelated offenses was not byaffected the error misjoinder.of
Accordingly, we reverse the convictions on 03-S-140,indictments nos. 03-­
S-141, 03-S-142, 03-S-149, 03-S-150, 03-S-151, 03-S-1070, 03-S-1074 and 03-­
S-1075.

III. Exclusion evidenceof

Next, the defendant argues I,that his rights under Part Article 15 of the
Hampshire Fifth,New Constitution and the Sixth and Fourteenth

Amendments of the United States Constitution were violated when the
grantedtrial court the State’s motion in By motion,limine. granting the

the trial prohibitedcourt victims,the cross-examination of the and the
evidence,admission of extrinsic concerning allegations bymade the

victims in November 2002 that the defendant sexuallyhad also abused
brothers,their younger K.A. and M.T.

The trial court granted the State’s motion in limine groundson the that
the defendant provefailed to that priorthe allegations of sexual assault
were “demonstrably White, (2000)false” 544,under State v. 145 N.H. 548
(“demonstrably false” “clearly untrue”),means and convincingly cert.
denied, (2001),533 U.S. 932 petition habeas corpus denied by White v.for

(D.N.H.Coplan, 296 F. 2003),2d 46Supp. vacated constitutionalon fed’l
(1stgrounds, Cir.),399 F.3d 18 denied, (2005).cert. 126 S. Ct. 478

Specifically, that, (1)the trial court found among other things: A.A.’s minor
temporal ininconsistency reporting the timeline of sexual abuse did not
clearly (2)indicate that allegations false;the were physicalthe

M.T.,examinations of K.A. and which neither proved nor negated sexual
abuse, did not clearly (3)allegations false;demonstrate that the were and
although K.A. initiallyand M.T. assault,denied the allegations of sexual

persistenttheir complaints of painanal and subsequentM.T.’s reports of
sexual abuse undermined the defendant’s claim that allegationsthe were
false. The State argues that the trial employedcourt the correct standard
in excluding such evidence.

We first address the defendant’s claim that the trial court’s exclusion of
such evidence violated his due process and confrontation rights under the

Constitution, Ball,State 226, 231v. 124 (1986),State N.H. and cite federal
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Ellsworth, we held forIn State v.only. Id. at 232-33.guidanceforopinions
allegation of sexualpriorof a falsethat extrinsic evidencethe first time

under Newin case could be admitteda sexual assaultbyassault a victim
608(b) allegations are“only theof whereHampshire Rule Evidence

the material issuehighly probative ofsimilar, evidence isprofferedand the
(1998).Ellsworth, 710, 719v. 142 N.H.the motives.” Statecomplainant’sof

evidence didthe admission of extrinsicsuch limitations onWe held that
confrontation underprocessto due orrightsnot the defendant’sviolate

719-20.Id. atthe or Federal Constitutions.State
ofassault twoWhite, with felonious sexualchargedIn the defendant was

sisters, that thesought to introduce evidencewere and hevictims who
againstof sexual assault threeprior allegationshad made falsevictims

White, the defendantSpecifically,at 547.other 145 N.H.individuals.
arising fromacquittalverdictthings, juryother the ofproffered, among

individual; reportsagainst firstallegationthe of sexual assault thevictims’
of sexualallegationfrom the victims’investigation, arisingfrom a police

terminated;individual, eventuallythat was andassault the secondagainst
victimolderallegedfrom two who that the hadtestimony witnesses
548-50.Id. at Theallegationsthat several of were false.prioradmitted the
allegationsconcerning priorthat thedefendant contended the evidence

608(b).impeach credibilitywas to under Rule Id. atadmissible the victims’
547.

ofWe trial of both theaffirmed the court’s exclusion cross-examination
concerning prior allegations, holdingand extrinsic evidence thevictims

ofmay prior allegationsthat a victim’s sexual“a defendant introduce
false,”demonstrablythatby showing prior allegationsassault the were

Id.“clearlywhich to and untrue.” at 548.interpreted convincinglywe mean
ofalthough proved falsityWe that had the theheld the defendant

higher,to a he to meet theprobability,”accusations “reasonable failed
of Id. at further heldrequisite “demonstrablystandard false.” 551.We that

notthe limitation on cross-examination did violate the defendant’s State
processand constitutional to due and confrontation. Id. atrightsFederal

553-54.

does on theargue “demonstrablyThe defendant not thatappeal
case,false” this he did below.applystandard should not to as The

allegationsalso does not thatarguedefendant the victims’explicitly
but, rather,“demonstrably false,” arguesand M.T.concerning K.A. were

false, least,that toallegations probability.”the were “at the a reasonable
White,our in we hold the defendant washoldingConsistent with that

required clearly priorto demonstrate and that the victims’convincingly
false.allegations concerningof sexual assault K.A. and M.T. were
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A trial broad to scopecourt has discretion determine the of cross-­
evidence,examination or the of extrinsic and notadmissibility we will

upset rulingits an discretion. v.absent unsustainable exercise of State
Weeks, 463, Dewitt, 24,(1995);140 467 alsoN.H. see State v. 143 N.H. 26-­

(2001)(1998); Lambert, 295,27 v. 147State N.H. 296 (explainingcf.
standard).ofunsustainable exercise discretion To under such aprevail

standard, a must thatdefendant demonstrate the trial court’s wasdecision
clearly or to ofprejudiceuntenable unreasonable the his case. v.State

(1998).Alexander, 216, 221143N.H.
above,As Inapplied legaladdressed the trial court the correct standard.

decision,itsrendering why profferthe trial court articulated each theby
defendant in context support findingthis could not a that victims’the
allegations concerning “clearlyK.A. M.T. were and convincinglyand
untrue.” we theAccordingly, unsustainablyhold that trial court did not

byits ingrantingexercise discretion the State’s motion limine to exclude
such evidence.

We now review the defendant’s claims under Federalthe Constitution.
There is no CourtSupremeUnited States decision that is on all withfours

review, however,the case at atCoplan, Uponbar. See 399 F.3d 25. habeas
First agreement rulingthe Circuit vacated the district court’s with our in

found, sense,Coplan,White. 399 F.3d at 27. It in a general no federal
“demonstrablyconstitutional error with the thisapplied byfalse” standard

noted, however,Id.court. at 26. It that a objectionConfrontation Clause
may apply to “extreme cases” a “patentlywhere state restriction is
unreasonable.” Id. The First Circuit concluded ofthat the “extreme case”
White, 544,145 in“quite light similarityN.H. was unusual” the strongof

past present allegations, findingbetween the and the of a“falsity to
probability,” jury acquittal broughtreasonable and an actual on charges

individual; thus,oneagainst the defendant was entitled to theexplore
prior allegations on cross-examination of atCoplan,the victims. 399 F.3d

cross-examination,It holding stating26-27. limited its to that it “notwas
endorsing any open-ended rightconstitutional to offer extrinsic evidence

documents,... an requires[as] [s]uch excursion more and andwitnesses
greater delay____”so risks of confusion and Id. at 26.
The presentsdefendant contends that this case insimilar facts to those

andWhite should be reversed on federal groundsconstitutional for the
that,same reasons. id. at disagree.See 26-27. We The trial court found

among other thethings, medical examinations of K.A. and M.T. neither
proved negated abuse,nor sexual ofM.T. later recanted his initial denial

abuse, temporalsexual and the A.A.by clearlyinconsistencies did not
allegations White,indicate that the false. Unlike in thewere the defendant

proffer testimonydefendant here did not from first-any claimingwitness
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and M.T.concerning K.A.allegationsvictims’knowledge that thehand
thethatsuggestevidence toproffer anyNor did the defendantwere false.

todueconcerning K.A. and M.T.allegationspursueto theState failed
veracity.theiraboutdoubt

underlyingbetween thesimilarityto thealso pointsThe defendant
and M.T.concerning K.A.concerning allegationsand theC.A.charges

incharges concernedunderlyingand Whiteprior allegationsWhile the
victims, allegationsinvolving priorof the same theabusesimilar instances

result, of evidenceAs a the admissiondifferent victims.here concern
theofproduce significant confusionconcerning K.A. and M.T. would

trial,” causingpotentiallyandissues, in a “trial within alikely resulting
Weeks, 140 467.delay. See N.H. atsubstantial

“unusual”of “extreme” andtypedefendant has not asserted theThe
We, thethus, that the ofpresent applicationin holdfacts that were White.

did notfalse” to facts us“demonstrably requirement particularthe before
under therightsconfrontationprocessviolate the defendant’s due and

same under theAccordingly, reach the resultFederal Constitution. we
holdingin thatConstitution as we do under the State ConstitutionFederal

in theunsustainably grantingthe court did not exercise its discretiontrial
motion in limine.State’s

andin reversed inpart; part;Affirmed
remanded.

GalwayDuggan, Hicks, JJ.,and concurred.
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