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board’sparoletheactually prejudiced bythat he washe cannot showthat
Therefore, concludedhavinghearing.in hisdelay conducting revocation

inany delayRSA 651-A:17 andnotdid violateparolethe boardthat
not violate hishearing didthe revocationconducting petitioner’s

did notthat trial courtconclude therights,due weprocessconstitutional
corpus.for writ of habeaspetitionthedenying petitioner’sinerr

Affirmed.
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Nixon, Raiche, Leach,Manning, Vogelman P.A., of& Manchester
(Kevin Leach orally),M. on the brief and for the plaintiff.
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(.MichaelHollis, P.L.L.C., P. Lehman and& of ConcordSulloway
brief, orally),H. on the and Mr. Lehman for theMargaret Nelson

defendants.

Cox, Durkin,Bums, P.A., Dover, brief,by& of forBryant, Rockefeller
Association, as amicus curiae.Hampshire Lawyersthe New Trial

Galway, Desclos,plaintiff, brings interlocutory appealJ. The Linda this
J.) defendants,Superior (Groff, grantingfrom a Court order the Southern

Center, Carroll, M.D.,James F. and Nurse JaneHampshireNew Medical
Doe, to and andpsychiatric psychologicalaccess her records. We vacate
remand.

following broughtThe record reveals the facts. Desclos a suit for
18,2003,onnegligence, alleging August soughtmedical that she treatment

recognize spinalfrom the defendants who failed to her of cordsymptoms
result,injury. alleged,As a the suit Desclos suffered irreversible

quadriplegia. damages including pain suffering,She claimed and loss of
earning capacity, enjoymentand loss of of life.

sought psychiatric psychologicalThe defendants all of Desclos’ and
18,2003. that,created August althoughrecords before Their motion stated

Desclos had released psychological injury,her records created after the
records of her psychiatric history prior injurythe to the would be relevant

to her damage liabilityand claims.
plaintiff’sThe trial court ruled: “The andpsychiatric psychological

clearlyrecords are relevant to the of indamages regard painissue to and
life,suffering and loss of ofenjoyment reasonablyand are calculated to

to the discovery denyinglead of admissible evidence.” In Desclos’ motion
reconsider,to the court “bytrial further ruled that the nature of the

claimplaintiff’s enjoyment pain[for loss of of life and and suffering,] she
has waived the psychotherapist-patient privilege.”

On appeal, arguesDesclos that the trial court’s order violates the
psychotherapist-patient privilege, privilegeand that she did not waive the
simply by claiming generic damages that likelyare to arise from the
injuries by negligencecaused the medical alleged. She notes that she

broughtneither a claim for intentional or infliction ofnegligent emotional
distress, nor claimed separate damages, specificallyemotional distress to

waivingavoid her privilege.
argueThe defendants that the trial court properly balanced Desclos’

inprivacy rights againsther mental health records the defendants’ toneed
obtain evidence relevant to their defense. ofDiscovery Desclos’ mental
health records created toprior injury necessary,her is the defendants
argue, for them to torespond damage pain suffering,the claims of and loss
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theythatenjoyment They argueof and loss of of life. alsoearning capacity,
inreliability reporting symptoms.to Desclos’challengeneed the records

andmanagement discoverya trial decisions on the ofWe review court’s
of evidence under an unsustainable exercise of discretionadmissibilitythe

(2003).559,2002-209, 149 561 notstandard. In re Juvenile N.H. We will
an exercise ofdisturb the trial court’s order absent unsustainable

(2002).380,Haines, N.H. 381 To meet thisPetition 148discretion. of
standard, that trial court’s wererulingsDesclos must demonstrate the

of case. In reprejudiceor unreasonable to the herclearly untenable
2002-209, 149 561.Juvenile N.H. at

psychotherapist-patient privilege.in case is theAt issue this
to allexceptions general duty giveare to theEvidentiary privileges

Redmond, 1,v. 518 9testimony giving.that one is of U.S.capable Jaffee
Strong (5thal., 72,(1996); § at 298-991 J. et McCormick on Evidence

1999). a that transcendsexceptions justified by public gooded. Such are
ascertainingrational for truth.general usingthe of all meansprinciple

Evidentiary privileges promote sufficiently important518.U.S. at 9.Jaffee,
probativeof some evidence. Id. atjustifyinterests to the sacrifice available

9-10; Strong, § 72. has codified thesupra HampshireNew
states,(2004), inin RSA 330-A:32 whichpsychotherapist-patient privilege

pertinent part:

and communications between [aThe confidential relations
and such licensee’s client arepractitioner]mental healthlicensed

provided bythose law betweenplaced on the same basis as
client, nothing chapterand in this shall beattorney and

toany privilegedto such communications berequireconstrued
disclosed, arequired byunless such disclosure is court order.

503(b). recently emphasized importancealso R. We the of theSee N.H. Ev.
psychotherapist-patient privilege:

andBy fostering productive relationships therapistsbetween
clients, thetherapist-client privilege publictheir the advances

able to seek effectivegood accomplished when individuals are
treatment____The possibilityand merecounselingmental health

may impede developmentof of the confidentialdisclosure
ifnecessary for successful treatment. It is difficultrelationship

beingnot for a to function withoutimpossible psychotherapist
and, indeed,confidentiality privilegedto ofpatientsable assure

communication.

(2005)658, (quotations152 N.H. 665 andBerg Berg,In the Matter &of
omitted). sought bythat the records theparty disputescitations Neither
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in privileged pursuantdefendants the instant ease are communications to
503(b).RSA Hampshire330-A:32and New Rule of Evidence

issue,Despite the nature of atprivileged the communications the
appliedtrial court the “relevance” standard to determine whether to

compel production of the records for pretrial discovery. The trial court
stated psychiatricthat Desclos’ and psychological “clearlyrecords were

indamagesrelevant to the issue of toregard pain sufferingand and loss of
life,”enjoyment of and were “reasonably calculated to lead to the

35(b)(1)discovery Superiorof admissible evidence.” Court Rule forthsets
used,the standard that trialthe court but specifically exemptsthe rule

standard,privileged material from that stating:

may matter,Parties obtain discovery regarding any not
privileged, which is relevant to the subject matter involved in the

____pending action It is not ground objectionfor that the
information sought will be at ifinadmissible the trial the
information sought appears reasonably calculated to lead to the
discovery of admissible evidence.

Super. 35(b)(1) added).Ct. R. (emphasis Accordingly, the trial court
applied an incorrect standard for discovery of privileged material.
Relevance alone is not the standard for determining whether or not
privileged materials should be disclosed. Rhone-Poulenc Rorer Inc. v.

Co., (3d851,Home Indem. 32 1994);F.3d 864 Cir. Alcon v. Spicer, 113
(Colo.735, Gould,2005); Larson,P.3d 741 Bennet, McDonnell,Wells &

(Conn.Panico, 653,v. 2005);P.C. 869 A.2d Ramirez,659-660 R.K. v. 887
(Tex. 1994).836, 842S.W.2d

Generally, there are two means by which disclosure of privileged
(1)information occur:may the court finds a waiver of privilege,the

Dean, 889, (2)(1998);Petition 142 N.H. 890 or the court orders aof
Elwell, (1989).piercing privilege, 599,of the v.State 132 N.H. 605 We

address each inmethod turn.

I. Waiver

The arguedefendants that impliedlyDesclos waived her
psychotherapist-patient privilege by claiming damages for loss of
enjoyment life,of loss of earning capacity, and pain suffering.and Courts
in jurisdictionsother have held that a plaintiff impliedly waives the
psychotherapist-patient privilege by putting his or her emotional or

issue,”mental condition e.g.,“at 216,Jackson v. Chubb Corp., 193 F.R.D.
(D. 2000);225 N.J. State ex rel. 561,Dean v. Cunningham, 182 S.W.3d 567

(Mo. 2006) (en banc), byor “injecting his or her mental condition into the
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(Colo.Inc., 858,case,” 87 P.3d 863e.g., Republic,v.Hoffman Brookfield
2004). a plaintiff may impliedlyhave never held thatThough explicitlywe

a plaintiffwe have stated thatpsychotherapist-patient privilege,waive the
attorney-client privilege by putting privilegedthemay impliedly waive the

Dean, additionally142 at 890. have“at issue.” N.H. Wecommunications
the extent ofattorney-client privilege by “limiting]of thequalified waiver

circumstances inattorney-client privilegeof the toan at-issue waiver
into theinjects privilegedthe material itselfprivilege-holderwhich the

injectstheparty asserting attorney-client privilegeId. acase.” When
actually“such that the information ismaterial into the caseprivileged

issue, the must either waiveprivilege-holderfor resolution of therequired
that information or fromprivilege preventedas to beattorney-client.the

information to the elements of the case.”using privilegedthe establish
(1995)Schroeder, 359, (quotations ellipsisv. 140 N.H. 370 andAranson

omitted). onprivilegethe theplaces psychotherapist-patientSince our law
330-A:32; R.attorney-client privilege,the RSA N.H. Ev.same basis as

503(b), psychotherapist-patientconclude that a waives thepartywe
by by injectingthe confidential communications at issueprivilege putting

injectedIf the hasprivilege-holderthe material into the case.privileged
actuallyinto case such that the information isthe material theprivileged

issue,the then the must eitherprivilege-holderfor resolution ofrequired
prevented usingto that information or be from theprivilegewaive the as

information to establish the elements of the case.privileged
trial court in rulingmust now determine whether the was correctWe

byimpliedly psychotherapist-patient privilegethat Desclos waived her
asserting damage pain suffering, earning capacity,claims for and loss of

actionsenjoyment Though byand loss of of life. we have never stated what
injecta communications at issue andplaintiff place psychotherapywill
issue,for of thethey requiredthem into the case such that are resolution

in attorney-client physician-we have addressed similar issues the and
patient contexts.

Dean, trial, claimingIn for a new criminalpetitionerthe moved
Dean,of counsel. 142 N.H. at 890-91. The Stateineffective assistance

petitioner attorney-client privilege soughtthat the waived his andargued
thatpetitioner’sthe trial counsel. Id. at 890. We held theto interview

forattorney-client privilege by basinghis his motion apetitioner waived
because, “Claimsuponnew trial an ineffective assistance of counsel claim

attorney-clientto the core ofgoof assistance of counselineffective.
lawyer’s representationthe of thechallengecommunications. Such claims

Thus, the the thepetitioner privilegeclient.” Id. at 891. waived because
veryconsideration of thebrought requiredcause of action that he

himself and hissought protect:communications that he to those between
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attorney. In this theway, petitioner injected his privileged
communications into the case such it requiredthat was for resolution of
the ineffective assistance of counsel claim.

contrast,In upheldwe physician-patientthe inprivilege State v. Elwell.
Elwell, There,132 N.H. at 607. the chargedState a defendant with
negligent homicide due to his in aninvolvement auto accident. 601-­Id. at

accident,02. After the the defendant went to a hospital, where doctors took
sample,a blood revealing that the defendant had a blood-alcohol content of

percent..14 Id. at 601. The soughtState to use the blood assample
evidence objected,and the defendant arguing that the physician-patient
privilege applied. Id. at 602. The State countered that the defendant
waived the privilege by pleading not guilty. Id. at 607. We ruled that the

pleadefendant’s of guiltynot was insufficient to place privilegedthe
communications between a doctor and a patient at issue in the dispute. Id.
Although legislaturethe has since modified the physician-patient privilege
to exclude blood samples, (2004),see ESA 329:26 our analysiswaiver
stands. Because the defendant’s plea did not inherently require
information regarding the blood sample to resolve the issue of his
innocence, the defendant did not waive privilege.his

Other jurisdictions have similar waiver inanalyses the psychotherapist-­
patient context. There is agreementbroad in both federal and state courts
that the holder of a psychotherapist-patient privilege impliedlywill waive
the privilege by bringing a cause of action that requires use of the
privileged material to prove the ofelements the E.g.,case. Vanderbilt v.

(D.of Chilmark, 225, 230Town 174 F.R.D. 1997);Mass. Cunningham, 182
568;S.W.3d at see (J.also 3 WEINSTEIN’SFEDERAL §EVIDENCE 504.07[8]

2006)ed.,McLaughlin 2d ed. (stating that the “narrow view” bytaken
courts,some which waiver,is the likelyview least to find will ifdo so the

plaintiff makes affirmative use of the mental condition in connection with
case).the The helpfulmost distinction for the instant case is whether or

not implyto a claim,waiver as a result of a damage rather than aas result
of a cause of action.

In Cunningham, the Missouri Supreme Court considered whether a
plaintiff bringing a cause of action for sexual placedharassment her
mental condition “in issue” or “in controversy,” and thus impliedly waived
her psychotherapist-patient privilege, by claiming damages for emotional
distress, humiliation, inconvenience, and loss of enjoyment of life.
Cunningham, 182S.W.3d at 567. The court ifdetermined that the plaintiff

expertused testimony or evidence of medical or psychological treatment to
support damageher distress,claim for emotional she would waive the
privilege. Id. at 568. plaintiffThe would not privilege, however,waive her if
she sought emotional distress damages kind,”of a “generic meaning “the
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infeel suchordinary person wouldhumiliation that anorkind of distress
ofexperiencein the commongenerallyaredamagesThesecircumstances.

Id. The courtevidence.”any expertondependdo notjurors and
injury accompanyingwithphysicalclaim ofplaintiff’sthedistinguished

brings aplaintiffin which adamages from casesdistressemotionalgeneric
InId. at 568.distress.infliction of emotionalnegligentforcause of action

medically diagnosedsort, show aplaintiffthe mustlattercases of the
claim, itsbyaact. Id. Suchresulting negligentfrom aconditionmental

requireit medicalbecause wouldnature, privilegethewould waivevery
Id.the claim.supportevidence to

attorney-­of theour rule on waiverconsistent withThis decision is
it hewaives whenprivilegeholder of theis that theprivilege,client which

ease, issuch that the informationinto thematerialinjected privileged“has
Aranson, 140 at 370.N.H.of the issue.”actually for resolutionrequired

ofbrings a causeprivilegepsychotherapist-patientof thea holderWhen
because theprivilegenot waive theinjury, that willphysicalaction for a

Byof the claim.for resolutionrequiredwill not beinformationprivileged
fordamagea claimallegesif alsoreasoning, privilege-holderthethe same
thephysical injury,to thethat is incidentsufferingmental“generic”

not beinformation willprivilegedbecause thewill not be waivedprivilege
did the“generic”the asof the claim. We use termfor resolutionrequired

in commonCourt, that is themeaning sufferingmentalSupremeMissouri
evidence, and does notexpertdepend upondoes notexperience jurors,of

ordinary wouldsuffering personthat ankind of mentalexceed the
insuffering isgenericBecause mentalin similar circumstances.experience

evidence,depend upon expertdoes notexperiencecommon andjurors’the
sessions.psychotherapyrecords fromany privilegedinvolveit will not

athat is incident toThus, sufferingmentaldamage generica claim for
privilegethe psychotherapist-patientnot waiveinjury willphysical

require any privilegednotof the claim willbecause a resolution
information.

case, a cause of action for medicalbroughtDesclosIn the instant
loss ofsuffering,anddamages painthatand claimed includednegligence

thatinjuryAs thelife, earning capacity. primaryofof and lossenjoyment
components painmental of theinjury,a thephysicalDesclos claimed was

life, claimsearning capacityand loss ofenjoyment ofsuffering,and loss of
contains noThe record before usphysicalto the claim.were incident

we do not knowdamage claims. Becauseof Desclos’specific description
have experiencedthat Desclos claims tosufferingof the mentalthe details

whether or notwe cannot determinealleged negligence,a result of theas
herby injectingprivilegepsychotherapist-patientshe has waived her
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can, however,condition into We guidancemental the case. forprovide the
If suffering,her pain enjoymenttrial court. Desclos claims that and loss of

life, clinically disorder,of or loss of earning capacity diagnosedinclude a
disorder, ifdepression postsuch as or traumatic or thestress claims

expert testimony expert regardinginvolve or other herevidence mental
suffering, her If,that will psychotherapist-patient privilege.waive
however, suffering onlythe mental that Desclos involves genericclaims

suffering,mental then such claims would not her psychotherapist-waive
patient privilege. recordBecause the before us contains insufficient detail

claims,regarding Desclos’ vacate andwe remand to the trial court for a
upondetermination based the standard that we have articulated.

The final must in impliedissue that we address toregard waiver is
scope of such a In attorney-clientthe waiver. the and physician-patient

realms, an implied waiver not waive for allprivilegedoes the confidential
attorneycommunications between and doctor patient.the client or and

106,Lewis, (1987); Dean,v.Nelson 130 110 142N.H. N.H. at 890-91.
“[Implied] onlywaiver is Itpartial. givenextends not to all information in

treatment,of onlythe course but to to plaintiff’swhat is relevant the
Nelson, 130claim.” N.H. at 110. Given the similarity between the attorney-­

client and psychotherapist-patient privileges, impliedwe conclude that an
ofwaiver the psychotherapist-patient privilege onlyextends to confidential

communications that are to Ifplaintiff’srelevant the claim. the trial court
ondetermines remand Desclos impliedlythat her psychotherapist-­waived

patient privilege, may discoverythe trial court ofcompel only those
psychotherapeutic necessary claims,records to resolve Desclos’ which may

in camerarequire review.

PiercingII. the Privilege

The defendants next thatcontend the properlytrial court ordered
ofdisclosure Desclos’ psychotherapeutic they mayrecords because

provide information as to inreliabilityher herreporting symptoms. This
lack reliability, argue,of the defendants is relevant to the issue of liability,

there is disputebecause a factual regarding symptomswhat Desclos
todescribed her treating physician.

Though purposethe theof psychotherapist-patient privilege is to
encourage trust and disclosure between patient and psychotherapist so as
to maximize the of therapy,effectiveness privilegethe is not absolute.

(1977).412,Kupchun,State v. 117 415N.H. The psychotherapist-patient
privilege yieldmust when disclosure of the information concerned is
considered “essential.” need,Id. at 415. “To establish essential the party

theseeking privileged must proverecords that targetedboth the
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that is afrom another and thereinformation is unavailable source
Jury Subpoenaits disclosure.” In re Grandjustification forcompelling

(2004).(Medical 436, 442Payne), 150 N.H.Records of

inneed for the information containedestablishing essentialBefore
records, however, piercethe to theparty seeking privilegethe privileged

a that the records containprobability“establish reasonablemust first
to” defense or claim.party’sinformation that is material and relevant the

(1992).101, a inshowing136 105 suchGagne, requiredState v. N.H. We
ofGagne, requested discovery allegedin a thewhich criminal defendant

records, records havemaybecause suchpsychotherapeuticvictims’
defense,to his as thecontained information relevant such victims’

showing necessarywasprobabilityId. at 103-04.This initial ofreliability.
inprotectto the victims’ interests the confidential recordsprivacyboth

obtaining potentiallyand inprocessthe defendant’s due interests
probability” showingat 105. The “reasonableexculpatory information. Id.

initial,an minimum that the toparty seekingalso established standard
before trial court an inpierce privilegethe had to meet the undertook

privilegeand a of whether the should becamera review determination
process,104. interests dueprivacy,Id. at We find the of andabrogated.

Thus,case,in the instant thejudicial economy compelling as well. before
anmay argue theythat have need for the privilegeddefendants essential

information, must an initial to athey showingmake sufficient establish
theythat the records contain information thatprobabilityreasonable seek

showing mayis rely uponmaterial and relevant to their defense. Such a
evidence, hearsay Juryas In re Grandinadmissible such evidence. See

(concluding hearsay150 N.H. 445 that evidence of aSubpoena, at
asurgerylacerations and was sufficient to demonstratedefendant’s

probability privilegedthat the defendant’s medical recordsreasonable
injuries).contained information hisregarding

successfullyIf ofshowingthe defendants make a reasonable
they may to the court that theprobability, arguethen trial information

they requirement showing“essential.” The first of essential need isseek is
fromsoughtthat the information must be unavailable anotherprivileged

To a ofsource. Id. at 442. determine whether reasonable alternative source
(1)available, a three-partinformation is we use test: whether the

(2)trial;is at thealternative evidence admissible whether alternative
verdict,a motion for directed whenevidence is sufficient to overcome

(3)applicable; and the to the hasparty seeking pierce privilegewhether
id.investigateefforts alternative sources. See at 442-43.adequatemade to

unavailabilitywith an the trial court mustpresented argument,When
each of Id. at 444.findings rulings prongs.make and on the aboveexplicit
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The ofimportance prong anythe first is that considerwe unavailable
notalternative evidence admissible at trial. Id. at 443. For the second

ifprong, the alternative evidence is insufficient to survive a motion for
is,verdict, then it practicaldirected for Id. Thepurposes, unavailable.

prongthird is most rigorous, requiring party seeking piercethe that the to
“substantial,privilegethe make an offer of proof demonstrating good faith

efforts to discover of Id.competentalternative sources evidence.” at 444.
Conclusory statements that are oralternative sources futilenon-existent

exploreto will not be Id. Nor arguesufficient. is it sufficient to thatsimply
informationprivileged providesthe the best of soughtsource evidence or

acquirethe least means Onburdensome to such evidence. Id. at 443. the
hand,other not requirewe will the exhaustion of sources ofalternative

information that offer little of revealingchance alternative evidence. Id.
The as to or piercedetermination whether not the party seeking to the
privilege adequate investigativehas made to satisfyefforts the third prong
is, at initially, questionleast a of fact for trial court to Id.the resolve. at
444.

case,In the instant there is no record of or notwhether the information
that the defendants seek psychotherapeuticfrom Déselos’ records is
unavailable from other The presentedsources. defendants have no

on record adequateevidence the that havethey investigatemade efforts to
alternative sources that could provide theythe information that seek.
Further, they arguedhave not that any potentially available alternative
evidence would be inadmissible. The trial court has no explicitmade
findings on of theany applicable theprongs unavailabilityof test.
Accordingly, mustwe remand the case on of Ifunavailability.the issue the
defendants argue maythat they pierce privilegethe because the
information they essential,that need is mustthey argue that such

source,information is unavailable from another and the trial court must
make the requisite findings, in accordance with the standard articulated
above.

We now address there justificationwhether is a forcompelling the
information’s disclosure. We considered inthis issue In re JuryGrand
Subpoena, and determined that obtaining privileged information to
establish an element of a felony criminal offense constituted a compelling
justification supportto piercing physician-patientthe privilege. In re

Jury Subpoena,Grand Though150 N.H. at 442. In re JuryGrand
Subpoena is our only usingdecision the “compelling justification” test, we
have employed similar inreasoning Pelletier,other Indecisions. State v.

243, (2003),149 N.H. 249 we determined that spousal privilegethe under
HampshireNew Rule of 504Evidence would yield when disclosure would
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a child.abuse ofalleged sexualprovide concerningrelevant information
public statingto thatabrogation privilege policy,of theWe attributed this

crime,” and would be“[i]ta that“Child abuse is horrendous
grounded onprivilege promotingapermitunconscionable to

apreventand wife totrust and love between husbandcommunications of
testifyingfrom theoutraged knowledge againstwithproperly spouse

In weKupchun,crime.” Id. at 248-49. determinedof such aperpetrator
in theprivilege appropriatethe waspsychotherapist-patientthat piercing

Kupchun, 117 N.H. at 415-16.hearing.a criminal commitmentcontext of
superiorfor court to determineThe of the was thepurpose hearing

at 415.large.the at Id.dangerous goit would be for defendant towhether
determination, toto we that it had “beFor court make such a heldthe

bearingwhich has a onwith best information availablepresented the
Inin redangerousness or mental condition.” Id. Our decisionsdefendant’s

Pelletier, that find aand show we willJury Subpoena, Kupchun,Grand
whenfor disclosure of information acompelling justification privilegedthe

isimportant public interest at stake.sufficiently

desire to obtainquestionThe before us is whether the defendants’
liabilitytheir apresentsinformation that could affectprivileged

for of information. The defendants’justification disclosure thecompelling
trial It is wellargument implicates proceedings.the fairness of established

inpartiesfor bothrightthat a fair trial is a fundamental constitutional
(2d1118, 112244E.g.,civil Davidson v. F.3d Cir.Riley,criminal and cases.

(7th1995); Skidmore, 354, 1993); BaileyF.2d 357 v.Lemons v. 985 Cir.
(3d 1988).Innovation, Inc., 93, ifCir. aAccordingly,852 F.2d 98Systems

bea that there would aparty seeking pierce privilegeto showed
privilegedof a trial without access to the information sodeprivation fair

involved, suchthat a resolution of the issues ajustthere would not be
present sufficiently public qualifya interest to asshowing importantwould

the in the instant case havecompelling justification.a Whether defendants
Thoughfrom record. we can discernshowingmade such a is unclear the

us withargument, they providedhavethe basic intent of the defendants’
doargument.their fairness We notregardinginsufficient factual detail

instance,know, deprivation privilegedthe to which of thefor extent
ability fairlyto defend themselves. Weimpairinformation would their

for on or notthe court a determination whetherremand this issue to trial
justificationa to thepresents compelling piercethe argumentdefendants’

that, thoughWe the defendants’privilege. notepsychotherapist-patient
upon liability,in the fundamentalargument the instant case was based

undoubtedly by arguments.otherimplicatedof a trial befairness would
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An anexample argument privileged onlyis that the information was the
means for a adefendant to show break in the chain of causation.

finallyWe instruct trial that if party seeking piercethe court the to
essential,successfully soughtthe shows that theprivilege information is

the trial court an in In re Juryshould conduct camera review. Grand
150 448.Subpoena, duringN.H. at The trial court’s thisresponsibility

review is to limit the disclosure of toprivileged information that which is
purposerelevant to the for which the disclosure was ordered. Id.

Vacated and remanded.

DugganDalianis, Hicks, JJ.,and concurred.
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