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Belanger a conscious decisionof The indicate that madeabode. factsplace
May, sheDuring April andlonger Brighton apartment.no into live her

inIn herstayed May,home. late roommatesintermittently at her mother’s
ranout, and, Belanger’s leasethoughto eventold her moveBrighton

directive.that she with theircompliedthe reflectsthrough August, record
likelyshe toJune, took of the clothes that wasof allAt the shebeginning

thenbrought them to her mother’s house. Sheandin the near futurewear
house.in at her mother’snights sleepingof Junespent majoritythe

and,Further, looking apartment,of for a newBelanger spent much June
accident, securityfirstpaidhad the month’s rent andby the of thedate

Belangerin Somerville. These facts show thatapartmentfor a newdeposit
thus,and on theapartmentat herlonger Brightonno intended to dwell

accident, placeher principalher mother’s home to bedate of the intended
of abode.

facts, was aBelangerconclude thatthe above weuponBased
theMMG’s at the time ofpolicymother’s household underresident of her

all drawnAccordingly, properlyin consideration of inferencesaccident.
in to weBelanger,facts a most favorablelightfrom undisputedthe

summary asjudgmentwas not entitled toadditionally conclude that MMG
a matter law.of

remanded.Reversed and

JJ.,Broderick, C.J., Duggan,Dalianis concurred.and and
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(Robert attorneyKelly Ayotte, attorney Carey,A. S. assistantgeneral
thethe and for State.general, orally),on brief

Concord,Johnson, defender, onappellate of theM. chiefChristopher
fororally,brief and the defendant.

Fichera,DUGGAN, defendant, Superiorconvicted inJ. Daniel wasThe
J.) murder, 2005);(Mohl, (Supp.ESA ESAattemptedof see 629:1Court

(1996);(1996), assault, see 631:1 seedegree kidnapping,ESA630:l-a first
2005), threatening, ESA (Supp.and criminal see 631:4(Supp.ESA 633:1

2005). We reverse and remand.
2003,Infollowing Maythe facts. thejuryThe could have found

seven-yearafter aseparatedand King-Ficheradefendant Monica
theyto their livedyear marriage. separation,and one of Priorrelationship

Milton, undeveloped Piggottof land off Hilljointlyin and owned five acres
through drivewaywas a andneighbor’sEoad in Milton. Access to the land

Lebanon,toKing-Fichera moved Newseparation,a trail. After the
remained in Milton.Hampshire, and the defendant

King-Fichera and her thatsubsequentlyThe contacted tolddefendant
“variance,” giveto them access toagreedtheir had a which wouldneighbor

agreed to with thePiggott King-FicheraHill meetthe land off Eoad.



591

to anneighbor agreement concerningdefendant and the reach access
rights.

28, 2008, Milton,King-FicheraOn October met inthe defendant and
arrived,they together Piggottdrove to Hill Road property. theythe After

atthey picnic cordiallysat a table and for forty-fiveconversed about
King-Ficheraminutes. The defendant asked there awhether was

ofpossibility getting togetherback and she said that she wanted to remain
theyfriends but did not think were andcompatible as husband wife. The

King-Ficheradefendant asked if she wanted to make love she said no.and
angry and shotgun.The defendant became retrieved a After a struggle,

he forced King-Fichera to write a “confession” that she anwas adulterous
woman, and ashowed her Bible with passages highlighted about

women, divorce, revenge prayer.adulterous Theand defendant threatened
to spray King-Fichera spray.with pepper unsuccessfully attemptingAfter
to King-Fichera,handcuff the defendant a largethreatened her with knife.
He hit headthen her several times of shotgunwith the butt the and fired

shotgunthe air.into the defendant toldThe her that he intended to kill her
and then himself.

As the sun setting, King-Ficherawas told the defendant that she tohad
“[W]oman,leave. He shotgun her,then the at heraimed chest and told I

you much,love so ... you’rebut to Hegoing shotgundie.” fired intothe
wounded,King-Fiehera’s Althoughchest. King-Fichera managed to run

followed,Theaway. defendant herhitting repeatedly with the butt of the
shotgun. King-Fichera laythen down and “pretended to be comatose.”

left,After the gotdefendant she ranup and into the Thewoods. defendant
followed, but could not catch her before she arrived at the ahome of
neighbor who 911.called

murder,The defendant was for attempted assault,indicted degreefirst
kidnapping trial,and criminal threatening. Prior to he filedtimely a notice

628:2, (1996).of insanity defense. See RSA III The ofdefendant’s “Notice
of Insanity”Defense stated: “Now comes [the defendant] ... and

respectfully notifies this Court and the of hisState intention to assert the
of insanity, 628:2,defense as set inforth RSA at trial.” The toState moved

strike the insanity defense and exclude oftestimony onexpertsdefense
the of insanity.issue

courtThe conducted a pretrial hearing, at arguedwhich the State that
the defendant could not present insanityan defense because he had not
proffered any evidence that his mental illness chargedcaused the conduct.
The State argued that jurythe should not be permitted to infer from
testimony about the depressiondefendant’s post-traumaticand stress

(PTSD)disorder that his mental condition caused his conduct. The trial
court agreed, ruling:
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presentcancase, which the defendantonlyIn this the evidence
None ofdepression.from PTSD andthat he sufferedis evidence

any on hisopinion... can offerwhich he reliesuponthe doctors
incident____The nodefendant offersat the time of thecondition

him ofdepression deprivedhis PTSD andindicatesevidence that
uponfor whichintent the crimesability specificto form thethe

is indicted.he

Indeed, hearingthe that nocounsel admitted atthe defense
conduct tolinkingexists the defendant’sopinion evidencemedical

defect____ admission,Byor his own themental diseasea
one of theonly partas topresentcan evidencedefendant

analysis.

trial, onKing-Ficheratosoughtthe defendant cross-examineDuring
soughtas “mental health The defendantwhat characterized her issue.”he

anddiagnosedbeen with disorderbipolarto that hadKing-Ficherashow
King-tosoughtlithium. The defendant also cross-examineprescribed

UFOs, toabilityin herallegedabout he was her beliefFichera what
thatandpossessed powerscommunicate with that she shamanisticspirits,

cross-ligation. arguedtubal He thatintervention had reversed herdivine
necessary King-Fichera’swas to challengeexamination on these matters

thereality. objected, arguingThe thatcredibility and of Stateperception
King-Fichera’s allegedlypresented anyhad evidence ofdefendant not

King-no the claims thatand that it knew of basis forabnormal beliefs
by The trial courtother than statements the defense.bipolarFichera was

objectionthe and disallowed cross-examination.sustained State’s
(1)argues by:that trial erredOn defendant the courtappeal, the

insanityto the defendant’spretrialthe State’s motion strikegranting
(2) issuesdefense; cross-examining King-Ficherahim from onbarringand

inargumenther and beliefs. We address eachrelated to mental condition
turn.

I. Insanity

outset, erroneouslythat trialAt the the courtarguesthe defendant
experthegrounds presentedhis on the that norejected insanity defense

expert requiredis notargues testimonyin of it. He thattestimony support
uponIn of he reliesinsanity support position,an hispresentto defense.

andtestimony,beholding may proven by laythat witnessinsanitycases
Hudson,See, v.required. e.g.,istestimonythat not Stateimplying expert

Plante,963, 456, 460-62(1979); also v. 134 N.H.119 966 see StateN.H.
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Abbott, 444, Rullo,(1991); (1985);127 v. 120State v. N.H. 448-49 State
(1980).149, 152N.H.

may prove insanity byconcedes that aforthrightlyThe State defendant
expert testimony supportand that is not needed to anlay testimony

however, trial court struckinsanity argues, properlydefense. It that the
“offered no evidence to showinsanitythe defense because the defendant

The defendant arguesthat a mental disease or defect caused his actions.”
to trial.proffer priorthat he did not need to such evidence He contends

Defense,timely Insanitythat filed a Notice of he was“[b]ecause [he]
presentto the to evidence relevant to that defense.”opportunityentitled

trial, court not rule thatvalidly [he]He contends that “before the could
to theproffer lay testimony supporthad failed to sufficient witness

“ifinsanity producedefense” and that he failed to sufficient evidence at
trial, the court could then a instruction on thedeny jury insanity defense.”

Abbott,Insanity is an affirmative defense in New 127Hampshire.
AN.H. at 448. defendant an mustasserting insanity provedefense two

first, acted,elements: that at the time he he from asufferingwas mental
defect; and, second,ordisease that a mental disease or defect caused his

actions. See id. proving insanity byThe defendant has the burden of clear
(1996).628:2,convincingand evidence. RSA II

There are four principles relatingwell-established to New
Jones,Hampshire’s unique insanity 369,v.defense. See State 50 N.H. 393-­

(1871).First,400 “sanity questionis a by juryof fact to be determined the
and ... there is no test for determining whether a defendant is insane.”

(2002).Hall, 394,v. Second,State 148 N.H. 399 insanitythe test for does
not ordefine limit the varieties of mental diseases or defects that can form

Plummer, 320,the basis for a claim insanity,of State v. 117 N.H. 327
(1977). Thus, PTSD, Place, 613, (1983),both v.State 126 N.H. 615 andcf.
depression, Mercier, 57,v. (1986),State 128 65 mayN.H. form the basiscf.

Third,of an insanity defense. whether a mental disease or defect caused
charged Abbott,the conduct is a question jury.of fact for the 127 N.H. at

448; Pike, 399, (1869),State v. 49 N.H. 438 overruled on other grounds by
Merrill, (1875).227, 234,v. 56Hardy Fourth,N.H. 252 a defendant

asserting insanityan defense “is present anyfree to and all ofevidence
Abbott,his mental state at the time of the crime.” 127 N.H. 449at

added); Plante,(emphasis see also 134 N.H. at 462. “It longhas been
recognized in this State that even the condition of insanity may provedbe

witnesses,” Hudson,by lay 966,119 N.H. at and “lay testimony has ...
been held to satisfy federal constitutional standards.” Id. at 966-67 (citing

(1979) curiam)).Duckworth, 713,Moore v. 443 U.S. 714-15 (per
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may pretrialtrial court a motion toquestion grantThe of when a
inimpressionan is an issue of first Newinsanitystrike defense

to anthe trial court’s decision strikeHampshire. upholdWe will
of Seeaffirmative absent an unsustainable exercise discretion.defense

Lambert,Hall, 397, (1993); 147137 400 v.Hosp.Exeter v. N.H. Statecf.
(2001)295, unsustainable exercise of discretion(explainingN.H. 296

standard). (1996).insanity governed byof an defense is RSA 628:2Notice
628:2,RSA III provides:

insanityof is not admissible unless:Evidence

(a) defendant, 10 of notdays entering pleaThe within after his
guilty may goodor at such later time as the court for cause

relytopermit, purposenotifies the court and the state of his
defense;on such and

(b) daysat least 30 before the scheduledgivenSuch notice is
of trial.commencement

628:2, notifyIII a defendant to the courtunambiguously requiresRSA
ainsanity statutory permitsof his defense within the time limitations and

of for to with theseinsanity complytrial court to exclude evidence failure
requirements. undisputed timelytime It is that the defendant filed his

Thus,insanity insanitynotice of defense. the defendant’s notice of defense
628:2,requirementswith the of RSA III.complied

628:2,court, however, III,The trial did not base its order RSAupon
and, on the State nor thatappeal, specifically arguesneither the defendant

628:2, Instead,III toapplies insanityRSA alone the defendant’s defense.
101,parties Superiorthe assume that Court Rule which sets forth notice

requirements generally, appliesfor defenses also to the defendant’s
insanity appearsdefense. The trial court to have found that the defendant

grounds required bydid not set forth for his defense as Rule 101.
Therefore, purposes appeal applieswe assume for of this that Rule 101 to

insanity sufficiencythe defendant’s defense and we address the of the
insanitynotice of defense under that rule.

provides:Rule 101

If a to claim theany specified bydefendant intends defense
Code, a settingCriminal notice of such intention forth the

Court, ofgrounds copytherefor shall be filed with the with a
ingoing prosecution,same to the accordance with the time

inlimitations Rule 98 or within such further time as the Court
Ifmay good complyorder for cause shown. the defendant fails to

rule, may any testimony relatingwith this the Court exclude to
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justiceorder as the interest ofsuch defense or make such other
requires.

give the court and therequiresCourt Rule 98 that a defendantSuperior
(30) calendarthirtynotice of an affirmative defense “withinState written

Super. (B)(1).98entry plea guilty.”the of a of not Ct. R.days after
forth“set[]the of the that a defendantscope requirementWe addressed

Champagne,of an affirmative defense in State v. 152 N.H.grounds”the
(2005).There,423, 428-29 told a informant that he waspolicethe defendant

marijuana. Champagne,in of 152 N.H.purchasing poundsinterested ten
informant a date for the sale toat 424. The defendant and the scheduled

date, notplace, they they agreetake but when met on the scheduled could
upon place.an exact location for the transaction to take Id. at 424-25.The

charged possession poundsdefendant was later with of five orattempted
trial,marijuanamore of with the intent to sell. Id. at 426. theBefore

filed a that todefendant notice he intended raise the affirmative defense of
111(a).427; 629:1,renunciation. Id. at see RSA The State filed a pretrial

defense,motion to strike the renunciation which the trial court denied
following evidentiaryan 152 N.H.hearing. Champagne, at 428.

On appeal, rejected argumentwe the State’s that the trial court erred
by motiondenying the to strike the renunciation defense because “the

evidentiaryfacts adduced at the did nothearing support the defendant’s
omitted).claim of renunciation.” Id. (quotation We concluded that the

defense,notice of his renunciation which in pertinentdefendant’s stated
part that any negotiations“[t]he defendant withdrew from further before
any negotiations were complete away anywalked and renounced[and]

participation,” adequately groundsfurther set forth the of his affirmative
omitted).defense and thus satisfied Rule 101. Id. at 429 (quotation We

stated:

essentiallyThe State asks us to read into the requirement that a
groundsdefendant “set forth the therefor” the provisoadded

that the trial court test the of suchvalidity grounds against any
factual it infindings pretrial proceedings.makes the course of
We decline to do so. The oflanguageclear the rule is not

of such ansusceptible interpretation, and the State does not refer
any authorityto that convinces us otherwise.

Id. Accordingly, upheldwe the trial court’s order denying the State’s
motion to strike the defendant’s affirmative defense of renunciation. Id.

case,inappeal arguesOn this the State that the trial properlycourt
struck insanitythe defendant’s defense because “the defendant nooffered
evidence that his actions bywere caused a mental disease or defect.” The
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argument essentiallyState’s is the it inargumentsame as made
Here, inChampagne. Champagne,as the State asks us to read into the

Rule 101 requirement groundsthat the defendant forth the“set[]
provisotherefor” the added that the trial court validitytest the of such

grounds inagainst any findingsfactual it makes the course of pretrial
inproceedings. Champagne,id. As we decline to do id.so. We noteCf. Cf.

that the trial court here did not have the of our inrulingbenefit
which we issued after the trial courtChampagne, made its decision on the

State’s motion in this case.

that,arguesThe State further when with andealing insanity
defense, the trial court is authorized to strike athe defense where

proffereddefendant has not at least some insanity priorevidence of to
trial. upon jury insanity,The State relies the standard instruction on which

that a inspecific jury may decidingidentifies factors consider the issue of
(1985).insanity. See N.H. CRIMINAL JURY INSTRUCTION 3.07 itWhile is

only jurytrue that a defendant is entitled to a instruction on ifinsanity his
evidence,” Plante, 460,insanity supported bydefense is “some 134 atN.H.

that standard apply determining adequacydoes not when the of the notice
101,given pursuant Champagne,to Rule 152N.H. at 429.cf.

disagreeWe with the dissent’s view that the trial court properly
insanitystruck the defendant’s “proffereddefense because the defendant

no evidence totending demonstrate that those conditions depression[of
any 28,and in wayPTSD] were related to his action on October 2003.” At

pretrialthe hearing, recognizeddefense counsel the need to show that
was fromsuffering“[the defendant] [mental disease or on the datedefect]

in question.” Counsel to show that actuallyoffered “here we have two
diagnoses depression[for and and he was receivingPTSD] treatment for
them untilup very day happened,the that this it not a great leap[and is]
for a tojury conclude that he was insane on the date that this occurred.”
The of proof givedefendant’s offer was sufficient to of his tonotice intent

insanityraise an defense and grounds uponthe which he based that
defense.

Our conclusion today is consistent with the fundamental nature of New
defense,Hampshire’s unique insanity which we have along recognized as

Pike,question fact jury.of for the See 49 N.H. at 438. It is also consistent
(N.J. 1983)20,with State v. 457 A.2d 23Lopez, Super. App.Ct. Div.

that trial court to(holding authority grant pretriallacked a motion to
insanitystrike an it jury’sdefense because is “a function” to determine the

defense).insanitymerits of an
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inengagedtrial court an unsustainableBecause we conclude that the
toinsanity priorin the defendant’s defensestrikingexercise of discretion

hishad not offered evidence thatgroundstrial on the that the defendant
conduct, we reverse andchargedmental disease or defect caused the

remand.

II. Cross-examination

scope likelythe of the of cross-examination is to ariseBecause issue
hisargueson will address it here. The defendant thatagain remand we

trialright byconstitutional to confront adverse witnesses was violated the
order, impeaching King-Fichera’swhich barred him fromcourt’s

into he as “hercredibility through cross-examination what characterizes
instability thinking.”mental and delusional

trial,During allegeda bench conference at the defendant that:

[King-Fichera spiritclaims to acted at the direction ofhave]
voices, which have told her not to to court. She ingo believes

surgical proceduresUFOs. She believes that have been reversed
by divine intervention. She that she has shamanisticbelieves

and abilities. She entities canpowers possessbelieves that
being, multiple spiritsanother human and at times have told her

things things.to do and not to do

that aalleged King-Fichera “bipolarThe defendant also had disorder.”
prosecutor objected,The the noarguing presentedthat defendant had

evidence that had the mental orKing-Fichera alleged impairments that
they credibility. presentaffected her The defendant to hisoffered evidence

court, arguingto the that allegedcross-examination into her beliefs and
condition was of thatbipolar necessary goes straight“[a]ll [her]because to

credibility, perception reality.”and to her of
objection. rulingsThe trial court sustained the State’s It made separate

torespect King-Fichera’s alleged allegedwith condition andbipolar her
condition, stated,respect allegedbeliefs. With to the bipolar the trial court

“In my judgment, enoughthat’s not to attack someone’s in thecredibility
beliefs, stated,slightest.” respect King-Fichera’s allegedWith to courtthe

illness,“[They] really go they godon’t to mental to various atexpressions
years may concerning anytimes over the the witness have said number of

anyissues.....I don’t appropriatethink of those are areas for cross-
specific things mayexamination unless it’s she have said at various times

in regarding any subject.”her life UFOs or other
trial,inLater the the defendant aagain tried to establish basis for

cross-examining King-Fichera on her aalleged mental health issues. At
conference, “has,bench King-Ficheradefense counsel told the court that
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at one inpoint past, diagnosed bipolarthe been with [disorder]. She was
also prescribed lithium.” Defense counsel also stated that “we have

from [King-Fichera’s] writingsevidence... own that she has[she believes]
shawmanistic and inpowers gifts____She[sic] believes UFOs. She had
written a letter to Grafton County Superior tellingCourt ... the judge
there that a told not to tospirit goher court.” The trial court did not

prior ruling prohibitingreconsider its defense counsel from cross-
King-Fichera about these matters.examining

appeal,On the defendant that “two inargues factors combination
establish that the trial court erred in barring profferedthe cross-
examination.” He first thatargues prosecution’s depended“the case

onsubstantially [King-Fichera’s] credibility, disputedand the defense the
truth of much of thattestimony” importanceher and and contested“[t]he

testimonynature of thus to[her] tended the admission of thesupport
Second,cross-examination.”proffered argues profferedhe that “the cross-

directly credibility by showingexamination related to that [King-Fichera]
herself,currently held people,delusional beliefs about other and otherthe

sum,inmatters identified the In “Aproffer.” argues, juryhe could
reasonably presentlyconclude that a witness who holds delusional beliefs

inimportantabout matters the witness’s life notmay abilityhave the
accurately perceive importantto the matters at atissue the trial.”

First,argumentsThe State makes three in itresponse. argues that the
properly prohibitedtrial court the defendant from cross-examining King-

allegedFichera about her conditionbipolar because “the defendant offered
no evidence that fromKing-Fichera suffered a mental illness at the oftime
the that abilityincident would have affected her to andperceive recount

Second,events.” arguesthe State that the trial court properly prohibited
cross-examination into King-Fichera’s allegedly “delusional” beliefs

that,because “the defendant offered no evidence in question,on the date
abilitythese beliefs affected her to andperceive Finally,recount events.”

arguesthe State that trial court properly“[t]he barred cross-examination
King-Fichera’sinto theymental health and various beliefs because were

not relevant to her as acredibility witness.”
rightThe to cross-examine inadverse witnesses criminal cases is

(2001).Etienne, 115,fundamental. State v. 146 N.H. 117 rightThis is
Constitution,guaranteed by the Sixth Amendment to the United States

Alabama, 415, (1965), I,see v.Douglas by380 U.S. 418 and Part 15Article
Constitution, Etienne,of the HampshireNew see 146 N.H. at 117.

Ball, 226, (1983),Consistent with v. 124 232State N.H. we first consider
I,the defendant’s Part 15arguments under Article of the State

Constitution. We refer to cases decided under Sixth onlythe Amendment
Ball,to aid our 124analysis.State constitutional N.H. at 233.
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is within thecross-examinationpermittedlatitude on“Although the
fixtrial court tocourt, of theand the broad discretionof the trialdiscretion

upon [a witness’s]to attacksapplieslimits of cross-examinationthe
cross-examination, the trialofproper subjectsothercredibility as well as

ato cross-examinerightthedenynot a defendantmay completelycourt
Ramos, 863,121N.H. 866-­State v.inquiry.”matter ofproperwitness on a

(1981) (citations Graf,v.omitted), grounds byon other Stateabrogated67
(1999). permitted ahas been294, 298 “Once a defendant143 N.H.

satisfied,however, isconstitutional standardof theinquiry,threshold level
is measuredthereafterlimitation of cross-examinationjudge’sand the

Flynn,v.standard.” Stateexercise of discretionan unsustainableagainst
(2004).378,151 N.H. 388

usemaya defendantaddressed to what extentWe have not before
toinstability impeachallegedinto a witness’s mentalcross-examination

of courts that have addressedoverwhelming majoritycredibility.her The
torighthas thethe rule that “a defendantadoptedthis havequestion

or relevantcredibility competentwithchallenge [a witness’s]toattempt
related toprobativelyat a timeanyof defect or treatmentevidence mental

v.testify.”to United Statesattemptingwhich he wasperiodthe time about
(5th 2001) omitted), cert.330,Jimenez, (quotation343 Cir.256 F.3d

Butt, 77, 82(2002); v. 955F.2ddenied, 1140 see also States534 U.S. United
(1st Annotation, as to His1992); Cross-examination WitnessCir. of

Condition, CredibilityorCompetencyor to ImpeachMental State
(hereinafter 1203,Condition”), 44 A.L.R.3D 1210-11or“Mental State
(1972 2005). for this rule is that:Supp.& The reason

reason,should, informed of all mattersjury within be[T]he
credibility to aid in their determination ofaffecting a witness’s

of ajuryas reasonable that a be informedjustthe truth. It is
toproposesat a time about which heincapacitywitness’s mental

juryfor to know that he then sufferedtestify as it would be the
orsight hearing.an ofimpairment

1981)(5th272, (quotation276 andWainwright,v. 634 F.2d Cir.Greene
omitted).ellipsis

However, a witnesswhile a defendant entitled to cross-examineis
“doesimpeach credibility,in to her thispsychiatric historyabout her order

suggestioncan be or innuendoimpeachmentnot mean that the basis for
Rivera-Santiago,v. 872evidentiarywith no foundation.” United States

(1st 1989).1073, may prohibit1085 Cir. The trial court cross-­F.2d
impairmentif is to that the mentalexamination the defendant unable show

testifying.of to which she is Seeperceptionaffects the witness’s events
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Condition, 1226;Mental State or 44 A.L.R.3D at see also Velasquez v.
(D.C.States, 72, 2002),United 801 denied,A.2d 80-81 cert. 537 U.S. 963

(2002); State, (Ind. 1965).638,Polson v. 207 N.E.2d 640

relevant,To be the cross-examination must evidence an
“impairment” of know,the witness’s to“ability comprehend, correctlyand

Jimenez, omitted).relate truth.”the 256 F.3d at 343 (quotation “No rule
outlines with precision the severity timingand that make a witness’s
mental illness relevant for impeachment purposes..... general[T]he
principle that a ofdiagnosis schizophrenia[is] or a psychosis will be
relevant, unless the diagnosis is too remote in time from the events alleged
in the indictment.” Id. “For severe,witnesses whose historymental is less
[trial] courts are permitted greater latitude in excluding records and
limiting cross-examination.” Id. at 344.

The inreasoning Jimenez is consistent with language of the First
Circuit:

forty years,For over federal courts permittedhave the
impeachment governmentof witnesses based on their mental
condition at the time of the events testified to. Evidence about a
prior condition of mental instability providesthat some
significant help juryto the in its efforts to evaluate the witness’s
ability to perceive or to recall testifyevents or to accurately is
relevant____

Despite this precedent, we are aware of no court to have found
relevant an informally diagnosed depression or personality

Rather,defect. federal courts appear to have found mental
instability where,relevant to credibility only during the time-

to,offrame the events testified the witness exhibited a
pronounced disposition hallucinate,to lie or or suffered from a

illness,severe such as schizophrenia, that dramatically impaired
her toability perceive and truth.tell the

Butt, omitted).955 F.2d at 82-83(quotation and citations
case,In this the defendant’s offer of proof King-Ficherathat was

mentally ill consisted of an alleged diagnosis of bipolar disorder and
prescription for lithium pointmade “at one in past,”the and 300over

ofpages documentation allegedly thatshowing King-Fichera had
“delusional” beliefs. inNothing suggestedthe record that King-Fichera

illness,suffered from a severe mental such as schizophrenia or another
psychosis.

arguedThe defendant at trial that King-Fichera’s bipolar disorder
“goes straight credibility,to and to perceptionher of reality,” but offered
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or hallucinate or affectedcaused to lieno that this disorder herevidence
Thus, didthe defendantof the to which she testified.her eventsperception

relevantdisorder wasalleged bipolarthat King-Fichera’snot demonstrate
tohad considerable discretionThe trial courtimpeachment purposes.for

alleged bipolar conditionKing-Fichera’sintocross-examinationprohibit
credibility.herand onits effect

beliefs, the defendantKing-Fichera’s allegedrespectWith to
to hercredibility,” specifically,argued they underlyingtoo “to hergothat

However, histo recount events.”abilityof and her“perception reality
beliefs werethat unusualallege King-Fichera’soffer of did notproof

to hallucinate orthat caused her lie orof a mental illnesssymptoms
id.to and tell the truth. Asability perceivedramatically impaired her Cf.

disorder, thatthe did not demonstratealleged bipolarwith defendantthe
Accordingly, theimpeachment purposes.forbeliefs were relevantthese

King-Fichera’sintoto bartrial court had the discretion cross-examination
in ruling.and not err itsalleged beliefs did

protectiongreateroffers the defendant noAs the Federal Constitution
circumstances, Flynn,seethesethan our State Constitution underdoes

389; 342-44,Jimenez, F.3d we reach the same result151 at 256 atN.H.
the Constitution.Constitution as we do under Stateunder the Federal

III. Conclusion

in ofthat trial court an unsustainable exerciseengagedWe conclude the
trial,insanity defense beforeby strikingdiscretion the defendant’s

ofrestrictingnot err in the defendant’s cross-examinationalthough it did
bipolar abnormal beliefs.allegedabout her disorder andKing-Fichera

withproceedingsand remand for consistent thisAccordingly, we reverse
opinion.

and, remanded.Reversed

C.J., J., concurred; Dalianis, J.,Broderick, Hicks, with whomand
Galway, J., joined; dissented.

Dalianis, J., the properlyBecause I that trial courtdissenting. believe
defense, Istriking insanityin defendant’sexercised its discretion the

respectfully dissent.
I ofmajority’s permittingreaffirmation the ruleagree with the

layinsanity using testimony.to an defense witnessdefendants establish
However, defendant’sdisagree majority’sJ with the conclusion that the

insanityan atof affirmative was sufficient to allow defensenotice defense
101, case,agreeCourt to thisSuperior parties appliestrial. Rule which the

inrequires intending specifiedthat to claim a defense thedefendants
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Criminal Code notice of such intention forth“setting groundsfile the
In Hampshire, insanitytherefor.” New the affirmative of requiresdefense

evidence,by that theproof, convincingclear and a defendant is insane at
(1996).628:2,1,he IItime or she acts. See RSA

v.majority supportThe finds for its conclusion in 152Champagne,State
(2005). notice,N.H. 423 In defendant toChampagne, gave pursuantthe

101, of to ofRule his intent raise the affirmative defense renunciation. Id.
427. requiresat The affirmative defense of renunciation that a defendant

“voluntarily purpose by abandoningrenounce] his criminal his effort to
... manifestingcommit the crime under circumstances a complete

2005).629:1,111(a)RSApurpose.” (Supp.withdrawal of his criminal In his
defense,notice of in Champagneaffirmative the defendant explicitly

allegedly voluntaryreferenced evidence that would hisdemonstrate
withdrawal from and renunciation the crime underlying chargedof the

held,152Champagne, accordingly,offense. N.H. at 429.We that the notice
met Rule 101’s that a notice of defenserequirement affirmative forth“set[]

grounds Id.the therefor.”
case,In the instant the Insanity”defendant’s “Notice of Defense of

merely his intention of insanity”announced to “assert the defense at trial.
The notice falls short of 101’s ofplainly requirementRule that a notice

therefor,”affirmative forth Igrounds“set[]defense the and believe that
in justifies Nevertheless,this itself the striking insanityof the defense. the

trial court held onhearinga the State’s motion to strike the defendant’s
defense,insanity which profferedat the defendant merely evidence

showing that had been withdiagnosed depressionhe and PTSD. He
noproffered tendingevidence to demonstrate that those conditions were

any 28,2003.in way related to his actions on October
that,It is not toenough merely at in apast,show some time the

diagnoseddefendant was with a disorder that ormay may not have
influenced the foractions which the defendant beingis tried. The

upon an“grounds” insanity may onlywhich defense requirebe based not
insane,athat defendant thatbe but also he or she insane atbe the time

628:2,1.that he or she commits the underlying offense. See RSA For this
reason, profferthe purposesdefendant’s was insufficient for the of Rule
101, would,and I trialaccordingly, affirm the court’s todecision strike the

insanitydefendant’s defense.
Thus, while I withagree majority correctlythe that the trial court

barred the from cross-examiningdefendant IKing-Fichera, respectfully
dissent from thatmajority’s strikingthe conclusion the trial court erred by

insanitythe defendant’s defense.

GALWAY,J., joins in the dissent.


