
571

Strafford
No. 2005-389

City of Rochester

v.

Corpening & a.James

8, 2006Argued: March
26, 2006Opinion MayIssued:

Azarian, P.L.L.C., (.Danford Wensleyof Rochester J.Wensley,Jones &
brief, for theWensley orally),on and Mr.Dianna Parker theand J.

petitioner.

(Mark andZubkus, D. Hanlon on briefHanlon & of Rochester the
Corpening.for Jamesorally), respondent

(B.J.Backus, Branch, LLP, Branchof ManchesterMeyer, Solomon &
Georgefor Blaisdell.orally), respondenton the brief and

Galway, order of(city), appealsof Rochester anpetitioner, CityJ. The
J.)(Fauver, request penaltiesfor civilSuperior denyingCourt itsthe

(1996) (amended1(b) 2005),676:17, grantingto andRSApursuant
remedythemotion to reconsider court’sGeorge Blaisdell’srespondent

We affirm.junkyardcertain motor vehicle violations.regarding
Corpeningfollowing Respondentthe facts. JamessupportsThe record

inat 788 and 794 Portland Streetpropertiestwo locatedadjoiningowns
Corpening794 Street andresides at PortlandRochester. Blaisdell

properties.maintainBlaisdell is to bothsupposedcontends that
5, 2003, respondents that thecityletter June the notified theBy dated

(1) of theprovisionsin violation of: variousof the waspropertiescondition
Code, thewhich mandatesProperty2000 International Maintenance
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clean,of sanitary premisesmaintenance and safe and requires properthe
(2) 42.14(E)(3)rubbish;storage and removal of of city’ssection the General

junkyardsOrdinances relative to the maintenance of motor vehicle
City op(General (3)42.14(E)(3));of §Ordinances the Rochester

(1993)RSA 236:114 governing requirementsState forlicensing motor
(4) 42.14(c)(6)junkyards;vehicle and ofsection the Generalcity’s

Ordinances relative the ofoperation plantto flower and nurseries and
City op(Generalgreenhouses of theOrdinances Rochester

42.14(c)(6)).§ propertiesWhen the use of the not change, citydid the
relief,sought injunctive civilpenalties and fees to RSAattorney’s pursuant

676:17.
■ 2005,In January trial,a benchtwo-dayafter trialthe court issued an

order the ofthat summarized condition the asproperties follows:

the toWhile court has endeavored the ofdescribe condition the
short,properties, any description falls with picturesthe

speakingthemselves put,volumes about the condition. Simply
and,the grounds surrounding deplorablethe houses are in

addition to anbeing unsightly, pose safetyhealthobvious and
risk in a neighborhood.residential

Among things,other trialthe court found that the respondents were
anoperating unlicensed motor vehicle injunkyard violation of section

42.14(E)(3) of the city ordinances and RSA 236:114. Specifically, the trial
boat, trailer, truck, backhoe,court found that a acamping“[a] blue a and a

white car are properties.”located on the After noting that there were at
unregisteredleast two motor vehicles on property,the the trial court

found boththat the and pickupbackhoe tractor the blue truck were no
longer intended for use and theordered torespondents “bring the

into•property conformance with these regulations” by removing the
backhoe, truck,the blue “all butpickup unregisteredand one of the other

mayvehicles that be on the property.” The trial court the city’sdenied
request impose 676:17,to civil penalties pursuant to RSA thatreasoning
the imposition of fines would make it financially difficult for the
respondents to bring properties conformitythe into with the terms of its
order.

reconsideration,The. movedcity requesting court,for that the trial
among things,other its imposereverse decision not statutoryto civil
penalties against respondents. that,the The city pursuantasserted to RSA
676:17, I, penaltiesthe mandatorywere given the trial court’s rulings

the ofregarding respondents’ cityviolations various ordinances and State
alternative,statutes. In the citythe asked the trial court imposeto the

civilstatutory penalties, but suspend sixtytheir forimposition days,
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intobring propertiestime therespondentsthe tothereby giving
the court’s order.with trialcompliance

byreconsider, pertinent part,in thatargued,toIn his motion Blaisdell
theregardinganyon violationsproperty,motor vehicles theregistering all

modifycourt torequestedwould be cured. He thejunkyardvehiclemotor
accordingly.orderits

imposeto civilthat had declinedproperlyThe court ruled ittrial
andcityboth the ordinancereviewingRSA 676:17. Afterunderpenalties

ruled, motorstatute, “To deemed athe court also beState trialapplicable
or more unregisteredcontain twopropertythe mustjunkyard,vehicle

legalfor onfor in condition useare not intended ormotor vehicles which
Thus, eitherthe court found that Blaisdell “canhighways.” trialpublicthe

intopropertyhisbringtoregister offendingor the vehiclesremove
junkyard regulations.”thewith motor vehiclecompliance

(1)by: failing imposetotrial court erredappeal, cityOn the asserts the
676:17,1(b);RSAstatutory mandatoryit contends are underpenaltiescivil

(2) remedy State and local motor vehiclethat could therulingand Blaisdell
the vehicles that wereby registering unregisteredjunkyard violations

on properties.located the
they supported byof if thefindingsthe trial court’s fact areWe defer to

Callum,v.as a matter of law. Franklinevidence and are not erroneous
(2001).779, statutorycourt’s781 review the trial146 N.H. We

599,Dist., 152 601Foote v. Sch. N.H.interpretation de novo. Manchester
(2005). in thelegislative expressedthe arbiter intent asare final ofWe

thea Id. first examineof the statute considered as whole. Wewords
theplain ordinary meaningsthe and tolanguage of the statute and ascribe

(2004).409,151 N.H. 419Carignan Speedway,used. v. N.H. Int’lwords
andstatutoryin the of overall schemestatutes context theinterpretWe

statutoryMoreover,in the rules ofisolation. Id. traditionalnot
v.Harringtonof Seegenerally governconstruction our review ordinances.

(2005).Warner, 74, 79152Town N.H.of

I. Civil Penalties

matter, thethroughout litigationa we that the atpreliminaryAs note
the claim for theappeal, city’sand on the basis oftrial court level

676:17, I, notpenalties penaltycivil has RSA and theimposition of been
Although citygeneralin the ordinances. the referencesprovisions city’s

42.25(b) brief,in itgeneralcity’sand 40.12 of ordinances itssections the
developin not itsprovisionsnot the trial court and didrely upondid these

in or at oralargument argument.them either its briefregarding
Therefore, Newport,Franklin Towndecline to address them. See v.we of

(2004).508,151N.H. 509



574

676:17,1,The version of relevant to this provided pertinentRSA case in
part:

I. Any person anywho the provisionsviolates of of this
title, ordinance,any code,or local or regulation adopted

title, any provisionunder this or or specification of any
application, plat, planor orapproved by, any
requirement or of a orpermitcondition decision issued
by, any local administrator or land use board acting

authorityunder the of this title:

(b) Shall be to asubject penaltycivil not to
dayexceed for each that such$100 violation is

found to aftercontinue the conviction date or
after the date on which the violator receives

municipalitywritten notice from the that he is
violation,in whichever is earlier.

added).676:17,1(b) (emphasis cityRSA The thatcontends the use of the
command,word “shall” is a requiring mandatory enforcement. While the

city concedes that the trial court has discretionary authority to tailor the
imposition statutory basis,of the onpenalty case-by-casea it argues that
the court imposetrial must some penalty.

“The intention of the Legislature as to the mandatory directoryor
particulara statutory provisionnature of is determined fromprimarily the

Rowan, (1997)67,thereof.”language Appeal 142 N.H. 71 and(quotationof
omitted).citation The general rule of statutory construction is that “the

‘may5word makes enforcement of a permissivestatute and thethat word
requires‘shall’ mandatory enforcement.” Town Nottingham v. Harvey,of

(1980).889, Nevertheless,120 in case,N.H. 895 the instant the word
by to,”“shall” is phrasemodified the “be subject which affects the overall

ofmeaning the v. Co.,clause. See Dancart St.Corp. Albans Rubber 124
(1984)598, 602 (interpretingN.H. subject“shall be to” in the context of a

clause);contractual forum selection Technology v. Camcar Div.Strafford
Textron, (2001)174, 176147N.H. (interpreting be by”“shall determinedof

in clause).the context of a contractual forum selection

Dancart,In partiesthe to a contract action abetween New
Hampshire corporation and an English corporation disputed meaningthe
of a forum selection clause that stated: shall be subject“[The contract] to
the jurisdiction Dancart,of the English Courts.” 124 atN.H. 600

added).(emphasis case,In that we declined to interpret provisionthis as a
of jurisdictionmandate in Instead,exclusive the Id.English Courts. at 602.

we concluded that the clause subject grant“shall be to” a authoritywas of
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Thus, weEnglishin Courts. Id.thejurisdictionnon-exclusiveconferring
“mandatorytheto”subject modifyingasinterpreted phrasethe “be

of the instantin the contextSimilarly,of Id.character” the word “shall.”
the trialgrantingto” ascase, interpret subjectthe clause “shall bewe
inforth RSApenalties setstatutoiyto theauthority imposecourt the

Thus, RSA676:17,1(b) penalties.to suchobligation, imposetherather than
1(b) whether orauthority to determine676:17, the trial court thegrants

it choose topenaltyof shoulda the amount theimpose penaltynot to and
Newman, 131, 134-35v. 147 N.H.Nottinghamone. See Townimpose of

to(2001) pursuantof RSAimposition penaltiesciviltrial court’s(affirming
by the town afterrequestedthan that676:17,1(b) upon a lower ratebased

of thetotalitythefinancial condition andconsidering the defendants’
circumstances). argument impositionthatcity’swe theAccordingly, reject

penalty mandatory.wasstatutoryof a

JunkyardII. ViolationMotor Vehicle

of sectioninterpretationin itsthat trial court erredcityThe asserts the
2005).1(c)(1)42.6(a)(32) 236:112, (Supp.RSAcityof ordinance andthe

registered, theyifargues that vehicles werecitythe even theSpecifically,
for,for, publicuse on thelegalnot or in conditionbe intendedwould still

ordinance, andcity’s theunder State statute and thehighways both the
therefore, junkyardmotor vehiclewould still be an unlicensedproperty,

236:114.under RSA
(1993), the city’sto RSA 236:124pursuantcounters thatBlaisdell

it conflictscontrols becausedefining junkyardsmotor vehicleordinance
He thatjunkyard.of motor vehicle contendsstatutory definitionwith the

onbe or more vehicles storedrequiresordinance that there twocity’sthe
or inlonger“no intendedunregisteredwhich are andpropertythe both

constituteshighways” propertyfor use on before thelegal publiccondition
236:112,1(c)(1)RSAacknowledgesmotor While he thatjunkyard.a vehicle

unregistered, heoffendingno that the vehicles berequirementcontains
city’sthe ordinance controls.argues that

236:112,interpretation both RSAuponOur rests an ofdetermination
42.6(a)(32)1(c)(1) city relationshipof thesection the ordinance andand

236, entitled, Regulation,chapter “Highwaythe RSAbetween two.
subdivisions, one ofRegulations,” manyand Control containsProtection

entitled, Yards Junk Yards.” RSARecycling“Motor Vehicle andiswhich
(1993 2005). persona is& RSA 236:114 whorequires236:111-:129 Supp.

a to obtain a license toestablishing maintaining junkyardoroperating,
for the location ofapprovaland a certificate ofoperate junkyarda business

subdivision, 236:112 athe of this RSA definesjunkyard. purposesthe For
including, part:as in“junk pertinentyard”
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Motor junk yards,vehicle meaning any place ...
followingwhere the are or indepositedstored a

in 2quantity equal bulk to or more motor vehicles:
(1) Motor vehicles which no longerare

or in legal accordingintended condition for use
to originaltheir purpose____

236:112,1(c)(1).RSA

However, applicable citythe ordinance defines a motor vehicle
as,junkyard in pertinent part:

Any any ofplace storagebusiness and or deposit,
whether in with not,connection another orbusiness

(2)which has depositedstored or two or more
unregistered motor whichvehicles are no longer
intended or in legalcondition for on publicuse the
highways____

City 42.6(a)(32).General §Ordinances of the of Rochester In
to qualifyorder as a motor junkyard city ordinance,vehicle under the the

property must contain two or more vehicles that are both unregistered and
longerno legalintended for on public Thus,use the Id.highways. section

42.6(a)(32)effectively makes it more difficult for a toproperty be classified
as motor junkyarda vehicle because it requirementcontains an extra not
present therefore,in We,the State statute. conclude that there an actualis

1(c)(1)236:112, 42.6(a)(32).conflict RSAbetween and section See N.
Country Bethlehem, (2004)Envtl. Servs. v. 606,Town 150 N.H. 611of
(explaining that “[a] conflict exists when a municipal ordinance or

versa”).regulation permits that which prohibitsa State statute or vice
236:124, Ordinances,”RSA “Effect of Local provides:

This issubdivision not in ofderogation zoning orordinances
forordinances the control of junk yards now or hereafter
withinestablished the ofproper police power grantedexercise to

municipalities, but rather is in aid thereof. Specific local
ordinances shall control when in with this subdivision.conflict

added.)(Emphasis Despite city’s assertion,contrarythe we conclude that
RSA 236:124 allapplies to statutes incontained the subdivision of RSA
chapter 236 dealing with “Motor RecyclingVehicle Yards Junkand
Yards.” The plain language of RSA 236:124 indicates that wasthere no
legislative intent for State law to preempt local ordinances and
comprehensively regulate particularthis field. See JTR Colebrook v. Town

(2003)Colebrook, 767, 770 doctrine).149N.H. (explaining preemption Toof
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contrary, language providesof RSA 236:124 that Stateexpressthe the
Thus,in particularstatutes this field are intended to aid local ordinances.

ordinance, 42.6(a)(32), conflictingover thecity’sthe section controls
236:112,1(c)(1).forth in RSAstatutory provision set

by city’s “allowingnot the assertion that Mr.persuadedWe are also
City merely by registeringto the violation the vehiclesescapeBlaisdell

scheme,”purpose Chapter legislativewould defeat the of 236 of the State
42.6(a)(32)in of theBy complyingas forth RSA 236:111. with sectionset

ordinance, longerwould no be an unlicensedcity’s operatingBlaisdell
which thejunkyard properties, supports underlyingmotor vehicle on the

Moreover, assuming cityof RSA 236. even that thepurpose chapter
forth inserving purposesordinance is a less effective method of the set

236:111, legislature municipalitiesRSA the has authorized tospecifically
protective legislatureless ordinances. If the had intended RSAenforce

provide binding upon236:111-:129 to minimum standards all
municipalities, specificallyit could have so stated. See RSA 485-C:20
(2001).

Accordingly, we conclude that the trial court did not err when it denied
to 676:17 andcity’s request penalties pursuant granted,the for civil RSA

remedyin Blaisdell’s motion to reconsider its for the motorpart, vehicle
junkyard violations.

Affirmed.
DugganDalianis, Hicks, JJ., Broderick, C.J.,concurred;and

dissented.

Broderick, C.J., dissenting: meaningI do not that a plainbelieve
analysis proper approach examiningis the to the “shall bephrase subject

1(b).676:17,in Ito” as used RSA Nor do that legislaturebelieve the
intended its injunkyarddefinition of motor vehicle RSA 236:112 to be
merely gap-fillera in the municipality legislatedevent that a had not in

reasons,that area. For I respectfullythese dissent.

I

I would not apply plain meaning analysisa to determine whether the
phrase subject“be to” what generally mandatorymodifies would be the

676:17,1(b).of innature the word “shall” RSA As I do not believe that this
is the proper analysis by which to examine I nophrase, expressthis

toopinion majority correctlyas whether the thereaches conclusion that
authorized,trial court merelythe was not a toobligated, to issue fine “not

I simply myexceed write to demonstrate thatopinion phrasethe$100.”
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theplain ordinary meaningto” does not have the andsubject“shall be
would ascribe to it.majority

in Dancartmeaning analysis supported by holdingA is not ourplain
(1984).There,Co., 124 askedv. St. Albans Rubber N.H. 598 we wereCorp.

trial of a forum selection clause. Theuphold interpretationto the court’s
subject jurisdictionclause that the contract at issue “shall be to thestated

Dancart, 124 601. trial court hadEnglishof the courts.” N.H. at The
tophrase granted jurisdiction Englishdetermined that the exclusive the

courts, plaintiff’s superiorand therefore dismissed the action from the
court. Id.

examining rulingIn this we stated:

not byWe assume that the trial court did reach its conclusion
clause,plain meaning languagereference to the of the of the

jurisdictionnot thatlanguage expressly providebecause the does
inexclusively Englishsháll rest the courts. We therefore infer

that thejudge language ambiguous,the trial andfound
itsupplemented understanding byhis of reference to the

inextrinsic evidence to which we have referred our statement of
the facts.

(citations added).Id. at 601-02 omitted and thenemphasis We examined
the to determine whether the trial court’s ruling “supported byrecord was
the of contract considered in the of andlanguage lightthe those exhibits

that from Id. at 602.mayinferences be drawn them.”
ambiguous phrase, subjectGiven the nature of this “shall be to” should

Iplain meaning analysis. Accordingly, joinnot be examined under a cannot
phrase necessarily generallythe conclusion that this reduces the

ofmandatory discretionary grant authority.nature of “shall” to a
Indeed, Dickson, denied,175,in v. 116 803State N.H. cert. 429 U.S.

(1976), 502-A:llinterpretedwe RSA and concluded that inclusion of the
not in thatphrase “subject change mandatoryto” did the nature of “shall”

states,statute. “Each originalThe statute district court ... shall have
offenses____”jurisdiction, subject to of and RSAappeal, [certain] crimes

parallels provision502-A:ll. The statute the constitutional that established
generalthese courts. “And the court are further to toempowered give

determine,original jurisdiction try subjectcourts to and to ofpolice right
and trial all criminal causes is lessappeal by jury, punishmentwherein the

CONST, II,than in N.H. art. 77.imprisonment prison.” pt.the state
Dickson, stated,the to” not at inAlthough “subject language was issue we

statutory“The clear of the scheme is that within theirimport cases
there,injurisdiction begunwhich are the district courts shall be tried

Dickson, 116 at 177.subject appealto and trial de novo.” N.H.
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conclusion,In v. 115 N.H.reaching Handfield,this we relied on State
(1976).(1975), denied, In Handfield,628 cert. 427 U.S. 909 a defendant

right jury byclaimed that his Sixth Amendment to a trial was violated
him inforcing Throughto first defend a bench trial the district court. RSA

502-A:ll, legislature given ability appealthe had the defendant the to his
stated,superior juryconviction to the court for a trial. We “Defendant

system by person chargedattacks our two-tier ... which a with a
in ifjury guiltymisdemeanor is tried the district court without a and found

given right appeal superior byis the to the court with a trial de novoof
added).115 629jury Handfield, (emphasisunless waived.” N.H. at

clear,As Dickson and ofpresence “subjectmake the to” doesHandfield
change ability appeal, right,not an individual’s to as of from the district to

Isuperior suggest supportthe court. do not that these cases a conclusion
subject always mandatory,that “shall be to” should read to bebe

Indeed, inequivalent byto the term “shall” itself. case didneither we
Rather,purport apply meaning analysis.to a Dicksonplain and Handfield

demonstrate that subject plainthe term “shall be to” does not have the
meaning majority suggests.the

notes,As the majority languagewe first examine the of a statute and
ascribe the andplain ordinary meanings to Carignanthe words used. v.

(2004).409, However,N.H. Int’l 151Speedway, N.H. 419 we have
that,additionally stated languagewhen the of a clearstatute is and

unambiguous, beyondwe do not look it legislativeto determine intent. Id.
indicates,As Dancart subject“shall be to” plainneither has a and ordinary

meaning, Thus,nor is clear and Iunambiguous. it necessarybelieve that is
to consider legislative historythe of RSA 676:17 to determine the
legislature’s intent in choosing phrasethe “shall subjectbe to.”

1983,When infirst enacted this section onlycontained paragraph:one

Any violation of m,aythis title be made punishable by a fine of
not more than dayfor each that such violation$100 continues

date; however,after the conviction provided, that the total fines
imposed any singlefor violation shall not exceed $500.

added)1983, 676:17).Laws 447:1 (emphasis 1988,(enacting RSA In this
was amended to read as follows:

AnyI. person any title,who violates of provisionsthe of this or
ordinance,any code,local regulation title,or adopted under this

any provisionor or specification anyof application, plat, planor
approved by, or any requirement or condition of permita or
decision issued by, any local administrator or land use board
acting under the ofauthority this title:
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(a) if a natural orperson,he a misdemeanorguiltyShall of
felony any person.a if otherguilty of

(b) forto not to exceedsubject penaltyhe a civil $100Shall
found to continue after thethat such violation isdayeach

on violator receivesdate or after the date which theconviction
violation,inthat he ismunicipalitywritten notice from the

is earlier.whichever

I)676:17,1988, (emphasesRSAreenacting19:6 and(repealingLaws
added). in violation of the 1988and Blaisdell were found to beCorpening
version.

amendingreasonably legislature, by expresslythat theargueOne could
subject“shall be“may punishable by”to be made withreplacethe statute

aof,” impositionintention that the ofguilty“shall indicated itsto” and be
thediscussing changesIn tomandatory discretionary.civilfine and notbe

astatutes, strengthenthe intent tolegislature’sSenator White indicated
town’s enforcement mechanisms:

which issome teeth to the current lawsgivesAs amended this bill
municipalitiesto theoverdue and have not usefullong been

penaltytheir codes. The bill clarifies certaintrying to enforce
delayshadin order to avoid confusion which causedprovisions

in been athey Any havingonce were court. onefor the towns
anyyou reallyknow that never could enforceselectmen will[sic]

ordinances.zoningof the

White).(1988) (statement to59 of Sen. It is not unreasonableN.H.S. JOUR.
that, the“give[]intended to some teeth tolegislatureinfer where the

laws,” id., application merelynot to make of the finescurrent it did intend
thehistory of RSA 676:17 underscoresdiscretionary. legislativeThe

than plain meaningin this section and the need for more aambiguity
analysis.

tobycould also two other amendments thesupportedThis conclusion be
indicates, in 2004.majority againRSA 676:17was modifiedstatutes. As the

I,time, explicitlylegislature again paragraphAt that the redrafted
ifguilty“shall of a misdemeanor arequiring that an individual both be

if and shall beperson, guilty felony any person;natural or of a other
2005)676:17,1RSAby payment (Supp.to a civil of fines.subject penalty”

added). maythat havesuggests legislatureThis further the(emphasis
in 1988 to bepenaltiesthe criminal and civil the versionintended both

subject to” inmandatory, despite phrasethe inclusion of the “betreated as
fines.provision regardingthe
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Moreover, legislature 1988,when the inamended RSA 676:17 it included
502-A,in the same bill an chapteraddition to RSA expanding the

jurisdiction of the district court to arisinghear cases under RSA 676:17.
“The district court shall have jurisdiction, subjectconcurrent to ofappeal,

ordinance, code,the prosecution anyof violation of a local regulationor
statutes____”properly adopted 1988,pursuant enablingto the 19:1Laws

502-A:ll--a).(enacting RSA This jurisdictional statute remains unchanged
today. argueOne could it unlikely legislaturethat the chose tois use the

“subjectphrase bill,to” to inmodify “shall” twice the same itbut intended
to mean something 1988,different in each use—in Laws allowing19:1

1988,ofappeals right,as and in Laws making19:6 applicationthe of the
discretionary.fines

IFinally, believe majoritythat the has perhaps overlooked largerthe
implications of declaring phrasethe subject“shall to”be to be clear and
unambiguous on its face. An electronic search indicates that the legislature

used phrase nearlyhas this 200 times in the statutes. It is doubtful that the
all,legislature intended if any, of these merelystatutes to be discretionary.
(2003)See, (“Noe.g., RSA 5-A:l judgment against anyobtained inperson

any proceeding to which he had become a party by reason of service of
process effected pursuant to provisionsthe of compactthis subjectshall be
to attack on groundthe that the adjudicating court did not personalhave
jurisdiction (2003)over person.”);such RSA 7:11 (“Nothing herein
contained shall anyrelieve officer or person of any duty prescribed by law
relative to the any law,enforcement of criminal but such person,officer or
in law,the enforcement of such shall subjectbe to the control of the
attorney general____”).

reasons,For these I believe that subject“shall be to” does not have the
plain and ordinary meaning the majority would ascribe to that phrase. It
may be that there are other aspects of legislativethe history that would
support the majority’s See, 1988,conclusion. e.g., Laws 19:4 (amending

651:2, include,RSA IV to “The limitations on ofamounts fines ... shall not
include the anyamount of civil penalty, impositionthe of which is
authorized by statute or aby properly adopted ordinance,local code, or

added)).regulation.” (emphasis However, I disagreebecause with the
conclusion that phrasethe plainhas a ordinaryand meaning, I need not
decide the issue of which interpretation legislativethe history supports.

II

majority’sThe use of a plain meaning analysis of RSA 236:111 (Supp.
2005), 2005),RSA 236:112 (Supp. (1993),RSA 236:124 and General

City 42.6(a)(32) (theOrdinances of the of ordinance)§Rochester
leads to an interpretation of provisionsthese that is generousmore than



out, is atheremajority correctly pointsAs theintended.legislaturethe
236:112 and the ordinance—of RSAthe current versionconflict between

longernothat the motor vehiclesrequires onlythat RSA 236:112namely,
additionallyuse, while the ordinancelegalin condition forbe intended or

236:124It is also true that RSAunregistered.bethat the vehiclesrequires
thisin conflictshall control when withstates, local ordinances“Specific

subdivision.”
establishingin RSAlegislature,theHowever, I not believe thatdo

in 236:112was to beyard”of RSA236:124, “junkdefinitionmeant that its
ends itsceiling. majorityfloor nor a Thesetting neither amerely advisory,

236:111-:129 tohad intended RSAstating, legislature“If theanalysis by
municipalities, it could havebinding upon allminimum standardsprovide
(2001).” I that theagree485-C:20See RSAso stated.specifically

485-C:20,stated, in that theas it did RSAexplicitlyhavelegislature could
minimum forguidelinesin RSA 236:112 establisheddefinition

toHowever, meaningaascribing plainrather thanto follow.municipalities
bythe confusion created236:124, only underscoresrecognitionthisRSA

that section.
in of the overallnotes, statutes the contextinterpretwemajorityAs the

Doingat 419. soCarignan,in 151 N.H.and not isolation.statutory scheme
in RSA 236:124.enactingintentlegislature’sreveals the

for the236:111, purposeestablished itsexpresslylegislatureIn RSA the
junkyards:motor vehicledealingRSA 236 withchaptersubdivision of

to be ofclean, wholesome, environment is declaredA attractive
inhabitants and thesafetyand of theto the healthimportance

unwarrantablerights againstmaterialof theirsafeguarding
addition, is considered essentialIn such an environmentinvasion.

tourist andof thedevelopmentand continuedto the maintenance
hereby significantdeclared to be ofindustry which isrecreation

and theeconomythe of the stateimportance toprovenand
welfare of its citizens.general

junkthe maintenance ofby recognizingthis “thatimmediatelyIt followed
encouragedand to benecessary oughtbusinessyards ... is a useful and

Id.of this subdivision.”express purposesin thenot conflict withwhen
added).(emphasis

its236:111, clearly and indicatedlegislature expresslytheThrough RSA
in toregulation orderjunkyardsome minimal levels ofintent that there be
that is soclean, wholesome, attractive environmentandmaintain the

such, I believewelfare. Aseconomy generalState’s andimportant to the
236:124, byas indicatedof RSAunambiguous meaningandthat the clear
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scheme, “when instatutory legislaturethe entire is that the intended
conflict” to mean “when more restrictive than.”

I legislature intended 236:112Accordingly, believe that the that RSA
guidelines merelycreate minimum did not section to aintend this be—it

gap-filler, only towns and have not established theirapplicable when cities
in A toregulations contrary readingown this area. allows towns set

broadly policystandards so as to frustrate the clear establishedcompletely
However, notby assumingRSA 236:111. even this is madereadingthat

subdivision, inby language policyclear the of RSAthe the articulated
such,236:111 itvery ambiguous.at the least RSA 236:124 As wouldmakes

again necessary legislative historybe to examine the of statutes. Seethese
151N.H. atCarignan, 419.

1965, 693,legislatureIn Billpassed thereby enactingthe House RSA
chapter 267-A, bill,the RSA Inprecursor chapterto 236. thisdiscussing
Senator Gove stated:

much junkIt isn’t so organized yard,the but the indiscriminate
junking people. junkof automobiles that offends most These
yards surroundinghave caused land values to decrease
considerably. beautyThe of the areas has been at adiminished
time when the State is on inembarking programa to asbring
many tourists as The ofthey principlecan. the bill outis set

inpretty preamble. somethingwell the This for todemand
junk yardscontrol widespread.the is

(1965) (statement Gove).1300N.H.S. JOUR. preambleof Sen. The
1965,described is what later became RSA 236:111. See Laws 372:1

267-A:l,(enacting RSA “Purposes” containingtitled and found inlanguage
236:111).RSA

This ofprior version the statutes contained exact languagethe same as
that,the requiredordinance at issue here. Both for a location to definedbe

as a junkyard,motor vehicle the cars must have been for theirunsuitable
1965,372:1,intended and unregistered. Compareuse Laws with General

City 42.6(a)(32).the §Ordinances of of Rochester
These definitions identical 2002 legislatureremained until when the

Billpassed 141.House That bill amended RSA 236:112 to remove the
registration requirement. explainedSenator Below this change:

141House Bill RSA dealing junkyardamends the with statutes.
In the past legislation passedthere’s been giving Departmentthe
of Environmental Services control on environmental withissues
respect junkyardsto no pollutantsso that harmful ourenter

orsupply groundwater the water. In particular, this bill focuses
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continue towhere individualssalvage yardson motor vehicle
ofthey do not have the hasslevehicles sonon-usablereregister

Under thejunkyard.to have aproper permitsfor theregistering
automobiles,RSA, may keep registeringindividualcurrent an

as abeing beingto avoidin the lawloopholewhich is a classified
ljl loophole.thatHouse Bill closesjunkyard.

added).Below)(2002) (statement (emphasisof Sen.61N.H.S. Jour.
236:111,bydefined RSAstatements, policywith thecoupledThese

minimum236:112 to createintended RSAlegislaturethat themake clear
In it doesmy opinion,junkyards.to motor vehiclerespectwithstandards

incontainedloopholeclosed theexpresslylegislaturenot follow that the
conflict”intending they“where236:112, open byitonly to leave wideRSA

declares, specificallyhasmean, legislaturethat “themajorityas theto
ordinances.”protectiveto enforce lessmunicipalitiesauthorized

reasons, I dissent.respectfullyforegoingFor the
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