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case,inSimilarly,effort to meet the town’s concerns.” Id. at 566. this USA
inSprings’ application supplemented priornew its one toresponse

bycomments made DES in the It was thereforedenying prior application.
not same Id.“substantially application.”the

VII. Conclusion

reasons,foregoing largeFor the we affirm DES’ issuance of a
groundwater permit Springs."withdrawal to USA We note that our

upon statutorydecision is based the in atlanguage force the time of DES’
decision; to statutory language uponthe extent that the which we rely

force,in iflegislature disagreesremains the is free to amend it it with our
construction.

Affirmed.
DugganBroderick, C.J., Galway, JJ.,and and concurred.
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(.Richard QuentinandUchida, PLLC, Y. Uchidaof ConcordHebert &
brief), petitioners.for theBlaine on theJ.

(Dean thePeters, PLLC, EggerlB. onof ManchesterWadleigh, Starr &
brief), respondent.for the

(AnnaHollis, B. Hantz on thePA, of Nashua&Gottesman
law), Canedy, and Chalmers.Canedy,intervenorsof formemorandum

intervenor,Blaha, brief, pro se.by asStephen

(town), aGalway, appealsAuburn decisionTown ofrespondent,J. The
J.) K & B Rock(Morrill, that theruling petitioners,Superiorof the Court

ofBabb, to to the TownKeith were entitled submitCrushing, LLC and
(board) to excavate 5.5permitfor aPlanning applicationBoard anAuburn

acres. We reverse.
applied to thefollowing petitionersthe facts. ThesupportsThe record

inrock on a tract of land Auburn.permitboard for a to excavate and crush
overthat 5.5 of the land would be excavatedapplicationThe stated acres

1.6involving approximatelyI” excavation ofyears,twelve with “Phase
us,not to the issue before the boardproceedingsacres. After relevant

complete onlywas for a 1.6-acrepetitioners’ applicationruled that the
directlyrehearing, petitionersa for thefilingexcavation. Without motion

dismiss, thatarguingto court. The town moved toappealed superiorthe
because thesuperior jurisdiction appealthe court lacked to hear the

rehearingnot for a before the board. The courtpetitioners did first move
motion, topetitionersdenied the town’s and ruled that the were entitled

an for 5.5 acres of excavation to the board.applicationsubmit
argues, among things, petitionersOn other that theappeal, the town

rehearing prerequisitea the as arequiredwere to move for before board
that RSAsuperior petitioners respondto their to the court. Theappeal

(2002), permitfor from an excavationprovides appeals155-E:9 which
rehearing appealingmove for a beforeproceeding, requiredid not them to

appealRSA 155-E:9 allows direct tosuperior Theyto the court. assert that
body authorized to issuesuperior planningthe court the board is thewhen

permits.excavation



In considering dismiss,the town’s motion to “our standard of review is
allegationswhether the in [petitioners’]the pleadings reasonablyare

susceptible of a construction that would permit recovery. We assume the
[petitioners’] pleadings to be true and construe all reasonable inferences
drawn therefrom most favorably to In the[them].” Matter Juvenileof
2004-789, (2006)332, omitted).153 N.H. 334 (quotation In thedeciding

dismiss,motion to the superior court was essentially asked to construe
Thus,RSA 155-E:9. appeal presents law,this a question of which we

review de novo. See id.
In statutorymatters of interpretation, “[w]e are the final arbiters of the

legislature’s intent as inexpressed the words of the statute aconsidered as
whole. We first statute, and,examine the oflanguage the possible,where
ascribe plainthe and ordinary meanings to the words used.” Woodview

Pelham, (2005)(citation omitted).Dev. v.Corp. 114, 116Town 152N.H.of
155-E:9,RSA which is “Appeal”entitled which governsand the

procedure for appeals from decisions on excavation permits, provides as
follows:

If regulatorthe disapproves approvesor an application for an
permitexcavation or an application for an permit, anyamended

interested person byaffected such maydecision appeal to the
regulator for a rehearing on such anydecision or matter
determined thereby____Any person byaffected the regulator’s
decision on a motion rehearingfor to regulator maythe inappeal
conformity with the procedures specified in RSA 677:4-15.

2005)“Regulator” is defined in part 155-E:1,relevant in RSA III (Supp.'
as:

(a) town,The board aplanning cityof or or if a town at an
annual specialor meeting duly warned for purposethe so
provides, the ofselectmen the town or the adjustment;board of
or

(b) board,If there is no planning the selectmen of the town or
the legislative body city____of the

RSA 155-E:9 clearly sets forth procedurethe to anappeal excavation
permit decision. The statute states that if an personinterested byaffected

regulator’sthe appeal decision,decision wishes to regulator’sthe mayhe
do byso for amoving rehearing. If that person then wishes to appeal the

decision,regulator’s rehearing mayhe inappeal conformity with RSA
(1996 2005),677:4-:15 & Supp. which generally govern toappeals the

Hampshiresuperior Loughlin,court. See 15 P. Practice,New Land
Planning Zoning (2000)36.17,Use §and that,at 522-23 (stating under
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rehearing goingfor155-E:9, file a before“aggrieved party mustRSA the
court”). personan interestedin the statute authorizesNothingto Superior

proceduresin with theconformityregulator’sto initial decisiontheappeal
677:4-:15, in thispetitionersthe did case.that is whatyetin RSAspecified

a planningthe wasargue “regulator”becauseThe thatpetitioners
the initialcase, appealwere allowed topetitionersin this theboard

moving anecessitythe of forsuperiorto the court withoutdirectlydecision
states,2005), in(Supp.677:15 whichThey rely upon RSArehearing.

theby any planningdecision of“Any persons aggrievedpart:relevant
court amay present superioror to theconcerning plata subdivisionboard

verified, illegalis orforth that such decisionpetition, duly setting
Although provides677:15 forin or in RSApart____”unreasonable whole

from decisionsplanningto the court boardappeals superiordirect
subdivisions, 155-E:9,of RSAplats plain languageor theinvolving

excavations, ofappealon makes that an andecisions clearinvolving
conformityin with RSApermit superiordecision to the courtexcavation

by regulator’sa affected theonly “person677:4-:15 is authorized when
toregulator” appeal.motion for to the choosesrehearingdecision on a

added). apply appealRSA to the(emphasis petitioners155-E:9 The seek
in RSA a affected the board’s initialprocedures person by677:15 to

RSA 155-E:9 does notapplication permit.decision on an for an excavation
stage677:4-:15 ofprovisionsthe of RSA at that theincorporate

Thus, petitionersif the are correctproceeding. even we assume that that
the in RSA 677:15 when is aprocedures govern regulator planningthe
board, still followthepetitioners proper procedurethe failed to established
by 155-E:9.RSA

additionally specific grant authoritynote 155-E:9 is a of toWe that RSA
regulateto a land Town v.municipalities particular use. of Goffstown

(1987).Thibeault, 454, ofregulation129 N.H. 458-59 earth“[T]he
ofgeneralandpolice powersexcavation an exercise of the welfare the[is]

towns, authority granted by zoning enablingof the theexclusive
457.legislation.” legislature’s placementId. at The of the excavation

XII, welfare, inand ofgoverning public safetystatute in Title instead Title
LXIV, legislature’sgoverns zoning,which land and shows theplanning

authority zoning enablingintent to of the laws. Id. atgrant independent
statutory apply appeal458. It would be to the scheme tocontrary

inprocedures zoning specificestablished the laws that conflict with the
in RSAprocedures 155-E:9.

applicantnext that RSA 155-E:9 allows an topetitioners argueThe
rehearing prior toregulator appealingmove for a before the to the

court, a Ifsuperior require legislaturebut does not such motion. the
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require rehearing,wanted to a motion for petitioners argue,the the
(1996)legislature incorporated 155-E:9,would have RSA 677:3 into RSA or

states,languageincluded similar in RSA 155-E:9. RSA in677:3 relevant
any“No from orpart, appeal zoningorder decision of the board of

adjustment, a of localappeals, legislative bodyboard or the shall takenbe
unless the shallappellant application rehearinghave made for as provided
in RSA 677:2....”

legislatureWe are not to inpersuaded. The did not need include
RSA language155-E:9 the used in RSA 677:3 forrequireto motions
rehearing. clearlyRSA 155-E:9 instructs as to interested personshow are

appealto a regulator’s approval disapprovalor of an excavation permit.
The legislature’s decision to the inincorporate procedures specified RSA
677:4-:15 :3-:15 legislatureinstead of does not mean that the intended

optional.rehearings plain languageto be The of 155-E:9 providesRSA
that an toperson appeal rulinginterested who wishes a initialregulator’s
may by rehearing; onlydo so for aappealing persons who wish to aappeal
regulator’s aruling rehearingon motion for inappealare authorized to
conformity procedureswith the in the inproceduresRSA 677:4-:15.Since
RSA notchapter apply677 do until a motion rehearingfor has beenafter

upon, incorporationruled languagethe of the at issue in RSA 677:3would
superfluous.be

that,Finally, petitionersthe a brief argumentmake thethough
initial application,board “denied” their the board “disapproved”never it as

155-E:9,in petitionersstated RSA which the toappealallowed to directly
merit,superior argumentthe court. This petitionerslacks as the articulate

no distinction a denial a disapproval,between and and we can find none.
Further, petitioners providethe support argumentno for their that the
disapproval of a forpermit requires a motion but a denialrehearing, allows

petitioner directlya to to theappeal superior court. Because the board
petitioners’ application,denied the was uponit incumbent them to apply

a rehearing pursuantfor to RSA 155-E:9 toappealing superiorbefore the
court.

We conclude that the trial court lacked jurisdiction to thehear
petitioners’ appeal theybecause not appeal proceduredid follow the
required by RSA 155-E:9. The trial court’s denial toof the town’s motion
dismiss in error. Accordingly, remainingwas thus we need not theaddress
issues raised on appeal.

Reversed.

DugganBroderick, C.J., Hicks,Dalianis, JJ.,and and concurred.


