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Hillsborough-northern judicial district
No. 2004-849

Weare Land Use Association

v.

of Weare & a.Town

16, 2006Argued: March
18, 2006MayOpinion Issued:

Kalman, Law, (TheaP.C.,F. AttorneySumner at of Plaistow S.
brief,Valvanis and F.Sumner Kalman on the orally),and Mr. Kalman

for plaintiff.the

Associates, (BrendaP.L.L.C.,Boutin & of Londonderry E. Keith on the
brief and theorally), for defendants.

HlCKS, (Association),J. The Useplaintiff, Weare Land Association
J.)a ofappeals decision the Superior (Mangones, upholdingCourt the

of anvalidity growth managementinterim adopted byordinance defendant
(town).Town of Weare We affirm and remand.

trial court following 9, 2004,The found the facts. Marchrelevant On the
adoptedtown interim growth (ordinance),an management ordinance

9,period 2004,which for a one-year beginning on March prohibited
(board)defendant Town of Weare Planning Board or Board ofZoning

(ZBA)Adjustment from formally oraccepting acting upon plan“any site
applications singlefor family housing, multi-family housing, mobile home
parks or anycondominiums ... orproposed majorother subdivision

omitted.)creating aapplications (Quotationtotal of more than 3 lots.” The
9,applied applications 2004,ordinance to formally accepted after March

but not to formally accepted priorthose that were to that date. The
ordinance also limited to sixty permitsthe of buildingnumber that the

dwellingstown could issue for new during one-yearthe period.
ordinance,In response to the theadoption broughtof the Association a

forpetition declaratory injudgment, equity, requestbill and for a
preliminary permanentand injunction, alleging that the ordinance was
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applied. Theand asfaciallyand void bothillegal, unconstitutional
a motion towhile the town filedsummary judgment,moved forAssociation

denying both thethe issued an orderhearing,a trial courtdismiss. After
summarymotion fortheto dismiss and Association’stown’s motion
prejudicewithoutchallenge. The court deferredto its facialjudgment as

to address itsand declinedas-applied challenges,the Association’s
trial court issued anclaims. theprocess Subsequently,duesubstantive

any applied’‘as claims”that “Association withdrawsstatingorder the
theorder was court’spreviousthe and that theconcerning ordinance

in that“the as addresseddetermination” on other issues“concluding
order.”

toby failingcourt erredarguesthe that the trialappeal,On Association
that exceeded thean “ultra enactmentvoid the ordinance as vires”

2005). Associationstatutory authority (Supp.included in RSA 674:23 The
1(c)(1)676:4rights byconferred “RSAthat the ordinance violatedargues

right to have aunequivocal completedlandgiveswhich owners the
fromprotecting applieation/planformal vote theapplication ‘accepted’ by

to RSA 676:12zoning changes pursuantsubsequently posted ordinance
is unconstitutionalarguesThe also that the ordinanceVI.” Association

“in that the extent ofprocessdue rational basis testunder the substantive
bears no reasonablebeyond building permitthe limitationthe restriction

regulation’an ‘interimlegitimate objectiveto the limited ofrelationship
undulyto and restrictsgrowth due ‘unusual circumstances’controlling

rights.”fundamental

TheI. OrdinanceValidity Of

RSA 674:23that the ordinance is invalid becausearguesThe Association
and effect ofsuspend legal protectionnot town “to thedoes authorize the

Adjustment.”nor to Board ofdenyRSA 676:4 and 676:12 access the
is an ultra viresurgesthe Association that the ordinanceSpecifically,

prescribedputatively superseding “rights”in of thederogationenactment
in and 676:12.RSA 676:4 RSA

of a as themeaning expressed byWe the final arbiter the of statuteare
(2001).Fillmore, 283, 285v. 147 N.H.of statute itself. Fillmorewords the

inof the used the statuteplain ordinary meaningWe look to the and words
statutory islegislative history languagewill examine unless theand not

said, addlegislature might have or wordsambiguous, consider what the
v.Propertiesin Townnot included the statute. Monahan-Fortin of

(2002).Hudson, 769, interpret771 a statute to lead to a148 N.H. We
isolation,not in butparticular provision,reasonable result and review a

Fillmore,all 147 N.H. at 285. Thetogether with associated sections.
pass leadingnot to act to an absurd resultlegislature presumedwill be an
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extent,tonullifying,and an theappreciable purpose of the State v.statute.
(1975).696,115Kay, N.H. 698 the interpretationWe review trial court’s of

the de Properties,statute novo.Monahan-Fortin 148 atN.H. 771.
defining•After a completed application 1(b),what constitutes in section

2005)676:4,1(c)(1) states,RSA (Supp. pertinentin thatpart, board“[t]he
shall, at the regular meeting daysnext or within 30 following deliverythe
of ifapplication,the ... determine a application completesubmitted is
according regulationto the board’s shall upon acceptance.”and vote its

2005)676:12, states,RSA in(Supp. part,VI pertinent proposedthat “[n]o
plansubdivision or site zoningreview or ordinance or amendment thereto

shall affect plat formallya or application accepted by planningthe board
676:4, 1(b)pursuant to RSA so long plat applicationas said or was

accepted prior to the first legal changenotice of said or amendment.”
I,in 674:23,The ordinance wasquestion adopted under RSA which

provides that a an“may adopttown imposingordinance interim
regulations upon development” where “unusual requiringcircumstances
prompt attention” exist. The Association claims that the ordinance exceeds
the ofauthority preventsRSA 674:23 in that it applications from being

676:4,accepted RSA therebyunder denying protectionsthem the afforded
by RSA 676:12.

In rejecting the argument,Association’s the trial court stated:

purpose ordinance,The of the growth managementinterim
674:23,RSA as atpreviously 31:62-b,codified RSA is provideto

“a town develop[with] reasonable time to a or[or alter] master
comprehensive plan provideand to infor phasing growth.”
Conway of Stratham, 257, 258-59(1980)];Town 120[v. N.H. RSA

2003).674:23, I (Supp. purposeThis iflikelywould be defeated
676:4, 1(c)(1), 676:12,RSA and RSA VI—both of which concern

plats applicationsor formallythat have been theaccepted by
inPlanning interpretedBoard—were suggested bythe manner

Moreover,the Association. interpreting 676:4, 1(c)(1),RSA and
676:12, VI,RSA in that fashion would have the ofeffect

RSArendering meaningless.674:23 rather The Court “will not
interpret the to produce illogicalstatute such an result.” Appeal

(1994)110, 116 omitted).of Soucy,139N.H. (quotation

agreeWe with the statutorytrial court’s interpretation.
The Association isargues improper relythat it to v.upon TownConway
Stratham it “isbecause dead letter.” Specifically, the Associationof

676:4,contends thethat instant case turns on RSA which was inenacted
1983, three years Conwayafter was Indecided. weConway, upheld the
validity of a slow-growth ordinance pursuant 31:62-b,enacted to RSA
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120 259. TheConway,RSA N.H. atpredecessor to 674:23.which was the
in On theholding Conway.no uponof RSA 676:4has effect ourenactment

by complies principlesTown withcontrary, the ordinance enacted the
validity growthof ain Id. the slowConway. (upholdingenumerated

measure, yearfor no than onea when it lasts moreordinance as temporary
developing plan).apurpose comprehensivethe oftowards

types ofin 674:23 does the restrict whichlegislatureNowhere RSA
of themay carry purposeto the above-statedbe used outregulations

Furthermore, that thecorrectlytrial concludedthe courtstatute.
1(c)(1) 676:12,676:4, VIof RSA and RSAinterpretationAssociation’s

meaningless.”rather Werenderingthe of RSA 674:23“would have effect
ordinance, into RSA 674:23 andthat pursuanttherefore hold the enacted

valid,in not vires. Weis and ultraConway,accordance with our decision
recognize growth appropriatethat interim ordinances arecontinue to

120N.H. at 259.growth. Conway,to control“temporary measure[s]”

II. Due ProcessSubstantive

contendingargument,a processThe Association makes substantive due
ofordinance unconstitutional in that “the extent the restrictionthat the is

relationshiplimitation no topermitthe bears reasonablebeyond building
controllingregulation’of ‘interimlegitimate objectivethe limited an

fundamentalundulyto circumstances’ and restrictsgrowth due ‘unusual
could notThe trial declined to this claim because itrights.” court address

applied challenges specificthe as without more“evaluate Association’s
scope rightsnature and titles that haveinformation about the of the and/or

by management ordinance].”theallegedly growth[interimbeen affected
(2002) (a121,v. Town 148 124 substantiveEffingham,See Dow N.H.of

fairnesschallenge questionsdue to an ordinance the fundamentalprocess
relationshipand in ofgenerally particularof an ordinance both the the

atparticular property particular existingto a under conditionsordinance
withdrawn,all “as andlitigation). applied”the time of Since claims were

the processthe trial court never addressed Association’s substantive due
it it ischallenge, we decline to address in the first instance. Because

orunclear from the before us whether this claim was withdrawnrecord
below, action,trial if any,deferred we remand to the court for such further

appropriate.itas deems

remanded.andAffirmed
DugganBroderick, Dalianis, Galway, JJ.,C.J., and and concurred.


