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Grafton
No. 2005-207

Simpson Development Corporation

v.

City of Lebanon

22, 2006Argued: February
Opinion 17, 2006MayIssued:

Schuster, P.A.,Buttrey Wing,& of Lebanon (Barry C. Schuster on the
brief and fororally), plaintiff.the

(H.P.L.L.C.,Gardner Fulton Waugh,& of Lebanon Bernard Waugh,
Jr. on the orally),brief and for the defendant.

Hicks, plaintiff,J. The Simpson Development Corporation (Simpson),
J.)appeals an order of Superior (Houran,the Court aaffirming decision of

(the board)Citythe of Lebanon BoardPlanning revoking its conditional
approval of an amendment to Simpson’s cluster plan.subdivision We
affirm.

The trial facts,court’s order sets forth the following which are
supported by 22, 1999,the record. On November grantedthe board
Simpson approval fifty-sevenfor a lot cluster containing fifty-subdivision

single-familythree in Cityhomes the of (city).Lebanon The approval was
upon,conditioned among things,other the opencreation of an space area

that allincluded land not encompassed by the curtilage for the subdivided
lots within the developed portion of the property.

13, 2003,On January Simpson sought to amend its cluster subdivision
plan 9, 2003,to add nine lots. On June the approvedboard the amendment
with conditions. city’s attorneyThe informed the board that it had no
authority permitto the amendment because the additional nine lots would
be insited the designated open space result, 14,area. As a on October
2003,the board voted to void its conditional approval of the amendment.

Simpson appealed to superior pursuantthe court to RSA 677:15 (Supp.
2000). Following merits,a hearing on the the trial court affirmed the
board’s decision. This appeal followed.

(1)On appeal, Simpson argues that the trial court in rulingerred: that
although 9,2003the board’s June decision was final for purposes appeal,of
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9, 2003 decision was(2) Junethat theby rulingapproval;not a finalit was
(3)action; in14,2003Octoberthe board’sthat barredjudgmentfinalnot a

conditionsall of thenot satisfiedhadSimpsonthat becauseruling
(4) thefinal; ruling pendingin thatwas notdecisionthe board’sprecedent,

conditions, of thethe meritsadministrativeof thosecompletioncity’s
(5)review; failingin toandfor furtheropenwereboard’s decisionplanning

mustapprovalof a board’slegality planningchallenge to theanyrule that
board’s vote.planningof thethirty daysbroughtbe within

by thesupportedit is notunlesscourt’s decisionthe trialupholdWe will
Windham,v. TownCorp.Star Vectorlegallyor is erroneous.evidence of

could(2001). persona reasonable490, We look to whether493146 N.H.
the evidenceuponcourt basedas the trialdecisionreached the samehave

it. Id.before
“although thein thatrulingcourt erredthat the trialSimpson argues

it not a finalof waspurposes appeal,for9, was finalJune 2003 decision
“mistakenlythat the trial courtcontendsSimpsonapproval.” Specifically,

676:4,1(i) onlyis anunder RSAwith conditionsapprovalthat anconcluded
disagree.We RSAof consideration.”processin board’sstepinterim the

(1996) in676:4,1(i) part:provides

orplatof agrant approvalconditionalmayA boardplanning
furtherfinal withoutshall becomeapprovalwhichapplication,

orby designeeitsto the boardhearing, upon certificationpublic
satisfactoryofby applicanttheevidence submitteduponbased

imposed.conditionscompliance with the

added.)(Emphasis
to grantboardsplanningauthorizesHampshire specificallyNew law

9, 2003did here in its Junethe boardapprovals planningconditional as
I(i).676:4, that not all of theThe record revealsRSAdecision. See

9,2003 decision had been satisfied.by the Juneprecedentconditions set
and9, subsequentconditionsapproval2003 containedThe June

conditions, paragraphsout inof these setThreeprecedent.conditions
9, precedent,are conditionsthree, approval,June 2003and ten of thenine

14,Julyfinal. Onwould becomeapprovalthehad to be met beforewhich
9, followingthe2003 to add2003, approvalits Junethe board amended

3, 9 & 10notified that ConditionsPlanning Office is“When thelanguage:
andAPPROVALoccurred, shall become FINALapprovalthisabove have
andpreparedshall beAgreementAction and Subdivisionthe Notice of

7.4(f)6.13, and ofin Sections 6.25providedasby Chairpersonsigned the
Regulations.”the Subdivision

not all of thebecame final becauseneverapprovalThe conditional
approvalconditional wasbefore thewere satisfiedprecedentconditions
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requiredrevoked. Condition 10 Simpson to: “submit for andreview
approval Planning anyof the Office amended ofdeclarations

governcovenants and thatrestrictions will the homeowner’s
ordinance,city’sassociation.” Pursuant the zoning cityto review theby

502.3(J)(3)attorney was required. Zoning ordinance sections and
502.3(J)(5)provide that:

agreements, restrictions,All provisionsdeed aorganizational for
Association,Homeowners’ anyand other method of management

land,the common shall approvedof be theby Planning Board
by City Attorney. provisionsafter review the Adequate shall be

made to assure that common open spaces always remain
undeveloped.

No portion openof conveyedthe common land shall be in a
manner inwhich would result withnon-compliance this section.

ZoningLebanon, N.H., (5).#2, v, § 502.3(J)(3),Ordinance art.
city attorney Simpson’sThe andproposalreviewed advised the planning

502.3(J)that pursuant 2005),board to section and RSA 674:21-a the(Supp.
did not authorityboard have the tolegal approve Simpson’s planproposed

Hampshireamendment. Both New land use statutes and the city’s zoning
prohibitordinance indevelopment designated openthe ofspace area

674:21-a; Lebanon, N.H.,cluster subdivisions. RSASee see also ZONING
502.3(J).#2, v,Ordinance §art.

provides:RSA 674:21-a

Any open space designation or other development restriction
partis development,which of a cluster unitplanned development,

village plan subdivision, proposalalternate or approvedother
controls,under innovative useland or which is lawfully imposed

a localby subdivision,land as ause board condition of plan,site
variance, or approval,other oftype and which has been infiled
the- records of the landlocal use board in accordance with its

procedure,established shall be deemed to create a conservation
477:45,1,restriction as in RSAdefined which shall run with the

land, and shall by municipality,be enforceable the or by the
of anyowner whichproperty would be specially damaged by the

restriction,violation of such regardless of whether any deed or
conveyingother instrument such restriction has been executed or

section,recorded. For of thispurposes applicant’san statement
of intent to restrict development, with or insubmitted contained
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deemed ashall besubsequently approved,whichapplicationan is
approval.thecondition of

502.3(J) part:in relevantprovidesSection

subdivision, outdoor recreationalopen space,In a cluster
inareas, held commonfacilities shall beand enclosed recreational

following requirements:use theunder
not used forany1. areas of such cluster subdivisionThe

andlots, of and roads otherbuildingsindividual construction
maintained aspermanentlyshallareas for vehicular traffic be

recreation, conservation, parkofpurposescommon land for the
easements,public agriculture.or or

result, required byapprovaldid not theSimpsonAs a receive
9, Thus, a conditionthe 2003 becauseapproval.condition 10 of June

met,9, was not thatapprovalthe in its 2003precedent byset board June
9, 2003 conditionalbecame final. the Juneapproval never Because

final, reviewingfrom thenot board was not barredapproval was the
2003, 9,decision, 14, the June 2003votingon and to voidas it did October

is to avoidallowing approvalsof conditionalapproval. purposeThe
in formalany approvalto full resultrequiring impedimentthat

starting again.the of all over Sklardisapproval necessityand wasteful
(decided(1984)Merrimack, 321, 327 underv. 125Realty Town N.H.of

law). in ofstep processis interim theapproval onlyConditional anprior
statute,valid, approvalId. For a final under thethe board’s consideration.

must no conditions Id.precedent.there be unfulfilled
conditional,findingIn the we needlight approvalof our that board’s was

DHBarguments.of v. TownSimpson’s remainingnot reach the merits See
(2005). that,Pembroke, 314, 323 Accordingly,152 N.H. we concludeof

us, persona could come touponbased the record before reasonable have
in upholdingthe same conclusion as did the trial court the board’s

wasdetermination that the conditional and would have becomeapproval
onlyfinal if the were satisfied.precedentconditions

Affirmed.
DugganC.J., Dalianis, Galway, JJ.,Broderick, and concurred.and


