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plainindemnity “[t]heactions becausepartyPoirier cover thirddid not
to believe thatreasonablylead an insuredmeaning languageof wouldthe

by employees”).direct actionsonlyexcludesit
also with learned treatises. Holmes’conclusion is consistentOur

Appleman states, “To ofprevent possible duplicationon Insurance

21liability E.M.employers coverage.”coverage, policyCGL excludesthe
Appleman (2d 2002).132.5,Holmes, at§Insurance 62 ed.onHolmes’

andis in the of his isemploymentcourseemployee injuredan“Where
oftenparty, partythird will seekdamages from a third the[entitled to]

circumstances,employer.from the Under theseindemnification insured
coverage anyofliability typically precludesexclusionemployer’sthe

to third 9A Russ &party.”owed theemployerthe insuredamount
SEGALLA, 129:11, to [employer’s liability§ at 129-26 129-27. “Thesupra

clear, and 21unambiguous, enforceable.”generallyexclusion] is...
132.5, Holmes, 132.5,Holmes, 67; § atsupra§ at see also 21 64supra

n.141;Annotation, Application Liabilityand ProvisionConstruction ofof
Excluding CoveragePolicy, Liability,Other than Automobile from

(1970Insured, 1397, 1420-22A.L.R.3DInjury Employeeor 34Death of of
129:11,Segadla,2005); supra §& at 129-27n.4.& 9A RussSupp.

“e,” we that the triallight plain languageIn of the of exclusion hold
clearly unambiguouslyrulingerred not that the exclusion andbycourt

Accordingly,indemnityto contractor’s claims. weapplied generalthe
dischargesof exclusion “e” Merchantsplain languageconclude that the

from of contractor’s claims.coverage generaltheMutual

Reversed and remanded.

C.J., Galway, JJ.,Broderick, and concurred.Dalianis and
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A.Kelly attorney general Cusack,Ayotte, (Lynmarie C. assistant
attorney brief),ongeneral, the for the State.

(EdwardP.L.L.C., brief),Epsomof onC. Mosca the forSoltani/Mosca
respondent, Kapitula.the Theodore

Broderick, C.J. This appeal arises from an oforder the Merrimack
J.)County Court (Hampa,Probate appointing guardian persona over the

respondent,of the Kapitula.Theodore We affirm.
The supportsrecord following.the The respondent was involuntarily

admitted to the New inHampshire Hospital August 2004 eighteen-for an
2004,period.month In November the New Hampshire filed aHospital

forpetition guardianship. At the on thehearing petition, the probate court
Parks, R.N.,heard fromtestimony Tracey Corson, M.D.,and David the

respondent’s primary attending psychiatrist,nurse and respectively, from
2004;toJuly respondent. 7, 2004,November and from the On December

probate found, III(a)-(d)the court pursuant 464-A:9, (2004),to RSA that
respondentthe was incapacitated, appointedand publicthe office of

guardian as guardian person.over appealhis This followed.
(1)The respondent thatcontends the probate court erred itbecause:

464-A:9, III(a)-(d)employed “rote recitation” RSAof in its guardianship
order and satisfythus failed to that statute’s requirements that the
probate court “make the specific findings by statutoryenumerated those

(2)provisions”; it ordered guardianship persona over the uponbased
findings that were not expressly doubt;stated to be abeyond reasonable

(3)and it too“placed weightmuch petitioner’son the notwitnesses and
enough weight testimony.” regard issues,[his]on With to his first two the
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eitherargument presentedhas no that the evidence wasrespondent made
orprobate findings, supportthe court insufficient toto supportinsufficient

These issues involve thea reasonable doubt. twofindings beyondthose
464-A:9,of RSA III.language

statutoryrequiresissues][theseBecause resolution of
law, triala matter of we review theinterpretation, which is

interpretation,In of statutorydecision de novo. matterscourt’s
the of aslegislaturefinal of intent thewe are the arbiter

ain a statute considered as whole. Wethe words ofexpressed
the statuteby looking languageto of the itself.begin analysisour

then lookunambiguous,is and we need notlanguage plainIf the
legislativeit for of intent.beyond further indication

omitted).549 (2004)(citations Further, inMerriam, 548,150 N.H.State v.
statute, legislature mightwhata we will neither consider theconstruing

Innor it did not fit to include. re Juvenilesaid add words that seehave
(2006).2004-789, 153 332, 336N.H.

reads,at in pertinent part:statute issueThe

court, under this shall:hearing chapter,I. The at a convened
(a) the functionalInquire into the nature and extent of

ward;proposedlimitations of the and
(b) for orcapacityAscertain his or her to care himself herself
his or heror estate.

is the ward theproposed possessesII. If it determined that
estate,to for or his the court shall dismisscare himselfcapacity

the petition.

personof theAlternatively, may guardianthe aappointIII. court
estate,the as in theperson requestedor the orand estate*

powers guardianshipof on thespecificand conferpetition
guardian, personor one of theappoint co-guardians,proposed

estate, in the onfindingone of the after record basedand
that:beyondevidence a reasonable doubt

(a) guardian appointedfor a is isThe whom to beperson
andincapacitated;

(b) necessary providingas a ofguardianshipThe is means
individual,care,continuing supervision, and rehabilitation of the

of affairs thepropertythe and financial ofmanagementor the
andincapacitated person;

(c) which areare no available alternative resourcesThere
welfare,therespect incapacitated person’swith tosuitable
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and or of orsafety, prudent managementrehabilitation the his
affairs;propertyher and financial and

(d) is the restrictiveguardianship appropriateThe as least
ofpreservationform of intervention consistent with the the civil

and of ward.rights proposedliberties the

reads,464-A:9. inprobate pertinent part:RSA The court order

court,heldhearing uponAfter a at this and due consideration of
filedguardianship by Hampshirethe for ... Newpetition

thereon,and all the courtHospital profferedevidence the
464-A:9,the following findings required byrenders as RSA

III(a)-(d), namely:
(a) (“ward”)Kapitula... Theodore is incapacitated.
(b) Guardianship necessaryis a of providingas means for the

care,continuing supervision,ward’s and rehabilitation and for
prudent managementthe of propertythe ward’s and financial

affairs.
(c) There no availableare alternative resources which are

welfare,suitable with torespect the ward’s safety or
rehabilitation and for the prudent management of the ward’s
property and financial affairs.

(d) Guardianship is appropriate as the least restrictive form of
intervention consistent preservationwith the of the ward’s civil
rights and liberties.

omitted.)(Emphasis

respondentThe contends that requiresRSA 464-A:9 the court to
“findingsmake of basic or essential facts sufficient to support its ultimate

determinations” and “an express ‘beyond a findingreasonable doubt’ ...
[because statute]the states that asuch is to ‘infinding be made the

” disagree.record.’ We The statute requires that the probate court hold a
hearing, at which court must inquirethe into ofthe nature and extent the

ward,functional of proposedlimitations the and ascertain the proposed
capacityward’s to for himself.care That was The probate maydone. court

appoint guardiana over if itperson findingsthe the inmakes set forth
(a) (d).paragraph record,III through These findings must be in the and

must have uponbeen based evidence supporting them abeyond reasonable
That, too,doubt. Nothingwas done. in plainthe oflanguage the statute

requires that the probate providecourt written of all factsillumination
(a)in makingused its findingsultimate with toregard paragraph III

(d).through Nor does the require probatestatute that the court make an
express findingwritten that its ultimate determination proved beyondwas
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Instead, phrase “in the record” refers tostatutorydoubt. thea reasonable
(a) (d), not tothroughIII and afindings paragraphofthe ultimate

of proof.recitation of the level

argument.to 491:15 as hisrespondent points supportingThe RSA
(1997) superiorin the court and states:pertains findingstoRSA 491:15

491:14under RSA 491:13 andjustice tryingThe or causescourt
shall, it, give writing,his decision inparty requestsif either

law, filedrulingsfacts and his of which shall bestating the found
and recorded.

(1997), courtgoverns probate proceedings,567-A:4 whichSimilarly, RSA
part:in pertinentstates

order,decree, appointment,probate byof whom ajudgeThe
bythe facts foundreportmade shall materialgrant or denial was

law, toany partyon of entitledrequesthim and his ofrulings
entry of such decision. Unlesstherefrom made before theappeal

shown, findingsall forrequestsordered for causegoodotherwise
must beand memorandum of law submittedrulingsand written

theprobateof at the close of evidence.judgeto the

case, madepartyin the record indicates that eithernothingIn the instant
the hasrulings legislaturefact and of law. Asrequest findingsa for of

could haveby respondentwhich thespecificthe mechanismprovided
probatethe facts thesupportingof materialfindingsobtained written

guardianship,the for a weconcerningdetermination needcourt’s ultimate
RSA 541-A-.35to such into 464-A:9. RSArequirementdecline read a Cf

2005)(1997 “concise andbody provide& administrative toSupp. (requiring
findings”).theunderlying supportingof the factsexplicit statement

205,Radziewicz, 122 211State v. N.H.The next citesrespondent
(1982), of 464-A:9languagein of that the RSAargumenthissupport

finding.” respondenta doubt’ Theexpress ‘beyond reasonable“requires an
Radziewicz, expresstrial to enter anin we instructed courtsis correct that

rights,a Miranda seeoral or waiver of defendant’sfinding that the written
(1966),Arizona, any confession was384 U.S. 436 andMiranda v.
Radziewicz, 211.122 N.H. at Wevoluntary a doubt.beyond reasonable

Radziewicz, however, proceduralthat this was ainmade clear
usappealto that on before“imposedthat we insure recordsrequirement

Id.proper proof.”trial has the standard ofapplieddisclose that the court
andproper proofforth the standard ofexplicitlyRSA 464-A:9 sets

its thatprobate findings uponthe court make basedmandates that
Further, a court isspecific findings, presumedin ofstandard. the absence
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findings necessaryto have made all to its decree. In re Jonathansupport
(2002).T., 296, Thus, Radziewicz,in148 N.H. 304 unlike the situation here

no for impose procedural requirementthere is reason us to the additional
probatethat the court recite that its were made basedexpressly findings

upon beyond a doubt. it to tolegislatureevidence reasonable We leave the
statute, here, amended,interpreteddetermine whether the as should be

“as we will not wordsput legislatureinto the statute where the has chosen
2004-789, 153not to do so.” In re Juvenile at 335.N.H.

court,respondentThe notes that the of aprobate through the use
form,” also found that no“boilerplate there were suitable alternative

for, for,resources and that wasguardianship necessary prudentthe
management propertyof his and financial affairs. He that suchargues

infindings, any testimonythe absence of concerning propertyhis and
affairs, suggestfinancial that the of 464-Apurposes chapterRSA were not

being effectuated here. The inclusion of insuperfluous languagesuch the
guardianshiporder for does not inconstitute reversible error this case.

The record is clear that party testimony concerningneither elicited the
respondent’s orproperty Hampshirefinancial affairs. New Hospital
clearly sought a guardianship personover the in its forpetition
guardianship; probatethe court order is as acaptioned “GUARDIAN

ORDER”;OVER THE PERSON the probateorder states that the court
appoints publicthe office of guardian “guardian personas over the of the
ward”; However,and the notice to the ward clearly indicates the same. we
urge probatethe courts to excise any unnecessary language“form” from
their orders thatguardianship could cause such confusion in the future.

Finally, the respondent probatecontends that the court “placed too
much weight petitioner’son the enough weightwitnesses and not on-[his]
testimony.” disagree.We “The offindings judge probatefact of the of are
final they plainlyunless are so findingserroneous that such could not be
reasonably Further,made.” RSA 567-A:4. respondentand as the

brief,recognizes in his we defer to a trial court’s onjudgment such issues
resolvingas conflicts in testimony, measuring witnesses,the ofcredibility

determiningand the toweight givenbe to v.testimony. Arcidy,McCabe
(1993).20,138 N.H. 24 At the onhearing petition guardianship,the for the

probate testimony nurse,court heard from respondent,the his primary
attendingand his psychiatrist. Both of the latter had treated the

respondent from his to the Hampshire Hospital Julyadmission New in
2004 until late November 2004. All subjectthree individuals were to cross-
examination. The respondent contends that it is “arguable that the
Probate Court simply ignored testimony] that potential[his had the to[he]
make sufficiently is, however,informed health care decisions.” It “within



498

in in part,or whole orprovince accept reject,the of the trial court to
Sullivan, 774,v. 149 N.H. 780presented.”whatever evidence was Cook

(2003). record, cannot find that noour review of the weuponBased
that probatecould have come to the conclusion thepersonreasonable

Warden, Prison, 139 N.H.court did in this case. See Reid v. N.H. State
(1995).530, 532

Affirmed.
DugganDalianis, Galway, JJ., concurred.and
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